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Surther tor amend the Banking Companies Ordinance, 1962
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Ordinance, 1962 (LVIlI of 1962), in the manner and for the purposes

hereinafter appearing;

It is hereby enacted as follows:—
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1. Short title and commencement.—(1) This Act shall be called
the Banking Companies (Amendment) Act, 2024,

(2) It shall come into force at once.

2. Amendment of section 3A, Ordinance LVII of 1962.—In the
Banking Companies Ordinance, 1962 (LVII of 1962), hereinafier referred to
as the said Ordinance, in section 3JA,—

{a) in sub-section (1),—

(i} after the expression “13,” the expression “15C,” shall be
inserted;

{ii} the expression “25AA,” shall be otnitted;

(iii) for the expression “47. the expression “42A, 42B. 42C,
42D, 42E, 42F, 42G, 421,” shall be substituted:

(iv) after the expression “84," the expression *“93C, 93CA"
shall be inserted;

{v) for the word “may”. occurring for the second time, the
words “in consultation with the State Bank™ shall be
substituted; and

(b) after sub-section (1), amended as aforesaid. the following new
sub-section (1A) shall be inserted, namely:—

“(1A) The provisions of sections 41C, 42, 42A, 42B, 42C, 42D,
42E, 42F, 42G, 42H, 421, Part 11l, 93C and 93CA shall,
with such modification as the Siate Bank may determine
from time to time to achieve objectives mentioned in the
said sections, apply to the microfinance banks licensed
under the Microfinance Institutions Ordinance, 2001 (LV
of 2001) and shall have effect notwithstanding anything to
the contrary contained in the Microfinance Institutions
Ordinance, 2001 (LV of 2001).™.

3.  Amendment of section 5, Ordinance LVIH of 1962.—In the
satd Ordinance, in section 5,—

(1} for clause (a}, the following shall be substituted. namely:
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“(a)

“approved securities” means the seccurities in which a
trustee may invest money under the applicable irust laws,
and for the purpose of —

(i) sub-section (2) of section 13, includes such other
securities as the Federal Government may, by
notification in the official Gazette, declare to be
approved securities for the purpose of that sub-
section; and

{ii} sub-section {1} of section 29, includes—

(a) such types of Pakistan rupee obligations of the
State Bank as it may specify from time to time:
and

{b} such types of Pakistan rupee obligations of the
Federal Government or a Provincial Government
or of a corporation wholly owned or controiled,
directly or indirectly, by the Federal Gevemnment
or a Provincial Government and guaranteed by
the Federal Government as the Federal
Government may, by notification in the official
Gazette, declare 1o the extent determined from
time to time to be approved securities for the
purpose of that sub-section;™;

(ii) after clause {c), the following new clause shall be inserted,
namely;—

ts(ca)

“banking company under Resolution” means a banking
company in respect of which the State Bank has made an
order under section 42D and until such time that the State
Bank by an order declares that the banking company
concerned is no longer under Resolution or until a2 winding-
up order is made under this Ordinance;™;

(iti} after clause (d). the following new clause shall be inserted,
namely:—

..(da)

“bridge bank™ mcans an entity established under section
42H to temporarily take over and maintain some or all of
the assets and liabilities of a banking company as part of
the Resolution process.™;
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(iv) after clause (f). the following new clause shall be inserted,
namely:—

“{fa) "Execﬁ!ive Committee” means an Executive Commiltee
established under section 9F of the State Bank of Pakistan
Act, 1956 (XXXIII of 1956);™;

(v) after clause (h), the following new clause shall be inserted,
namely:— '

“{ha) *“Minister-in-charge™ means the Federal Minister, to
whom business of this Act stands allocated:™

(vi} after clause (k), the following new clause shall be inserted,
namely:— :

“(ka) “Resolution” refers to the process of exercising one or
more of the Resolution powers as provided in section 42E
with a view to achieve the Resolution objectives including
by ensuring the continuity of a banking company’s critical
functions, as specified by the State Bank;™; and

{vil) after clause {mm), the following new clause shall be inserted,
namely:—

“(mma} “sponsor shares™ means five percent or more paid-up shares
of a banking company, held or beneficially owned by a
person individually or in concert with his family members,
group companies, subsidiaries and associates;™.

4.  Amendment of section 14, Ordinance LVII of 1962,--In the
said Ordinance, in section 14,—

(1) in sub-section (1),—

(a) in clause (ii), after the word “only”, occurring at the end,
the words “which may be of different kinds and classes as
provided by its memorandum and anicles” shall be
tnserted;

(b) clause (iii) shall be omitted; and
(c) in clause (iv), after the words “Provincial Government™, the

words “or such sharcholder who has been permitted by the
State Bank™ shall be inserted;
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(ii) for sub-section {4}, the following shall be substituted, namely: —

“{(4) The Siate Bank, il satisfied, may require any banking
company by an order in writing stating reasons to increase
its paid up capital or enhance the level of regulatory
capital, as deemed appropriate, by such extent and within
such period as may be specified in the order and the State
Bank shall exercise the power reasonably, fairly and
Justly.™;

(iti) after sub-section (4} substituied as aforesaid, the following new
sub-section shall be inserted, namely:—

*“{4A) Any person holding sponsor shares in a banking company
shall deposit all such shares in an account opened in a
central depository in the manner specified by the State
Bank and shall not sell, transfer or encumber the shares in
any manner whatsoever without prior written approval of
the State Bank.™;

{iv} in sub-section (5}.—

¢a) in clause (d), in sub-clause (i1), for the words “Central
Depository  Company™, the words “relevant central
depository™ shall be substituted; and

(b) in clause {e), the word “Central”, occurring twice, shall be
omitted and after the word “Board™, occurring at the end,
the words “of Directors of the State Bank”™ shall be
inserted;

(v} for the explanation, the following shall be substituted, namely:—

“Explanation.—The expression “beneficial ownership™ shall
include the definition of “beneficial ownership of shareholders
or officer of a company™ given in clause {7) of sub-section (1) of
section 2 of the Companies Act, 2017 (X1X of 2017).".

3. Omission of section 153B, Ordinance LVII of 1962.—In the
said Ordinance, section 5B shall be omitted.

6. Substitution of section 15C, Ordinance LVI} of 1962.—In the
said Ordinance, for section 15C, the following shall be substituted, namely:—
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“15C. Fitness and propriety.—{1) Every person helding sponsor
shares in a banking company, director, managing director or
chief executive officer, by whatever name called, and such other
officer of a banking company, as may be specificd by the State
Bank, shall be required to meet the fit and proper test specified
by the State Bank from time to time.

{2) Every person to whom the fit and proper test applies and the
banking company concerned shall furmish to the State Bank all
information and any change in the information furnished earlier,
in such form and manner as may be required by the State Bank.

(3) If the State Bank determines that a person holding the office of
director, managing director or chief' executive officer, by
whatever name called, or any other officer of a banking company
to whom the fit and proper test applies, subsequently fails to
meet any terms or conditions of the test, “the State Bank may,
without prejudice to any other power conferred on it under this
Ordinance, issue warning, or withdraw the fit and proper
clearance of such person by an order in writing stating the
reasons thereof and such person shall vacate the office held from
the effective date of such an order:

Provided that the State Bank has given an opportunity of
hearing, if sought by the person, to make representations or
file objections in respect of the State Bank’s decision
regarding their fit and proper test application:

Provided further that no order for withdrawal of fit and
proper clearance shall be made under this sub-section unless the
concerned person has been given a reasonable opportunity of
making a representation to the State Bank against the said order,
and if the State Bank is of the opinion that any delay would be
detrimental to the public interest or the interest of the banking
company or its depositors. the State Bank may. at the time of
giving the opportunity aforesaid or at anv time thereafter and
pending the consideration of the representation atoresaid, if any,
make an appropriate interim order. The aggrieved person shall
have the right to appeal 1o the Beard of Directors of the State
Bank whose decision shall be final.”

7. Amendment of section 23, Ordinance LVII of 1962.—In the
said Ordinance, in sectien 23, in sub-section {1),—

{a) after the word “formed”, the words “with the prior written
approval of the State Bank™ shall be inserted:



Parr1]  THE GAZETTE OF PAKISTAN. EXTRA,, NOVEMBER 2. 2024 389

(b} after clause (¢), the following new clause shall be inserted,
namely. -

*(Ca) the carrying on of business as a microfinance bank under
the provisions of the Microfinance [nstitutions Ordinance,
2001 (LV of 2001)"; and

(¢) in clause (d). the expression “with the previous permission in
writing of the Stale Bank,” shall be omitted.

(d) in clause (dd). the word “or", shall be omitted;

(e) after clause (44) the following new clause shall be inserted,
namely.—

*“{ddd) for carrying on buasiness, exclusively for development
Causes, as may be approved by the State Bank; or”

8.  Amendment of section 25, Ordinance LVl of 1962.— In the
said Ordinance, in section 25, In sub-section (3), for the expression
“which may extend to twenty thousand rupees and, where the defauit is a
contineing one, of a further amount which may extend to one thousand
rupees for every day after the first during which the default continues™,
the words “as specified in the Fourth Schedule™ shalt be substituted.

9.  Omission of section 25AA, Ordinance LVII of 1962.—In the
said Ordinance, section 25AA shall be omitted.

10. Amendment of section 26A, Ordinance LVIT of 1962.—In the
said Ordinance, in section 26A, ir sub-section (3), in clause (c), for the word

“prescribed” occurring twice, the word “specified™ shall be substituted.

11. Amendment of section 27, Ordinance LVII of 1962, —In the said
Ordinance. in section 27,— '

(a) insub-section (4).—

(a) 1in clawse (i11), for colon at the end. a semi-colon and word
. or” shall be substituted;

(b} after clause (iii) amended as aforesaid, the following new
clauses shall be inserted, namely:—

“(iv) if the banking company is engaged in or is being used
for criminal activities; or
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(b)

12.

(c)

(v)

(vi)

if the banking company has destroyed or concealed, or
moved outside of Pakistan all or part of its assets, the
administration, operation and books or records
without the explicit approval of the State Bank; or

it the banking company has created material
hindrance, delay or obstruction for the State Bank in
performance of its supervisory functions:™; and

for the proviso, the following shall be substituted,
namely:—

“Provided that before cancelling a license,—

(i)

(i)

under clause (ii) or clause (iii) of this sub-section on
the ground that the banking company has failed to
comply with or has failed or ceased to fulfil any of the
conditions referred to therein; or

under clause (iv), clause (v) or clause {vi) of this sub-
section,

the State Bank, unless it is of optnion that the delay will be
prejudicial to the interest of the company's depositors or
the public, shall provide an opportunity of being heard 10
the banking company or, as the case may be, shall grant to
the company on such terms as it may specify, an
opportunity of taking the necessary steps for complying
with or fulfilling such condition.”; and

in sub-section {5), the word “Central™ shall be omitted and after
the words “Board of " the words “Directors of = shall be

inserted.

Amendment of section 29, Ordinance LVII of 1962.—In the
~ said Ordinance, in section 29, in sub-section (1), in the proviso, for the full
siop, a colon shall be substituted and thereafier the following proviso shall be
added, namely:—

“Provided further that the State Bank may, from time to time.

specify the types of assets mentioned in this sub-section which
shall not be eligible for the maintenance of liquid assets.”.

13. Amendment of section 30, Ordinance LVII of 1962.—In the
said Ordinance, in section 30, in sub-section (1), for the word “prescribed”
occurring twice, the word “specified” shall be substituted.
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14. Amendment of section 31, Ordinance LVII of 1962.—In the
said Ordinance, in section 31,

(i)

(i1)

in sub-section (1),—

{a)

(b)

(c)

(d)

in clause (a), for the word “owing”, the word “owed” shall
be substituted and for the word “ten”, the word “fifteen”
shall be substituted;

in clause (b), for the word “ten”, the word “fifteen” shall be
substituted;

in clause (¢), for the word “ten”, the word “fifticen™ shall be
substituted and the word “or™ shall be omitted; and

after clause (¢), amended as aforesaid., for clause (d) and
explanation therein, the following shall be substituted,
namely:—

“the banking company shatl give forthwith a three months’ .
notice in writing by registered post acknowledgement due
to the creditor or the beneficiary of the cheque, draft or bill
of exchange on his address last made known by him to the
banking company, and if on the expiry of the three months’
period no acknowledgement or reply is received from the
addressee, the banking company shall pay to the State Bank
an amount equal to the amount, owing by the banking
company in respect of the debt or to the amount that would
be owing if the instrumnent had been presented for payment,
including profit, if any, and payment accordingly shall
discharge the banking company from all liabilities in
respect of the debt or instrument, as the case may be.”;

in sub-section (2),—

(a)
(b)

(c)

for the word “by™, the word “under™ shall be substituted;

in clause (c), the words “or article standing in the names of
more than one person,” shall be omitted;

in clause (d), the words *or wrapper™ occurring twice shall
be omitted; '




592 THE GAZETTE OF PAKISTAN, EXTRA., NOVEMBER 2. 2024  [Pak!|

(i)
(iv)

in sub-section (3)}. the words “or wrapper™ shall be omitted:

in sub-section (5), the words “or delivered an aritcle™ shall be
omitted and the words “or article™ shall he omitted;

(v} for sub-section (7). the following shall be substituted, namely:—

{vi)

“(7)

Every banking company shall. within thirty days after the
¢lose of each calendar year, submit to the State Bank a
return in the specified form and manner of ail unclaimed
amounts remaining unpaid in the books of the banking
company, after the expiry of fifteen years as reckoned
under sub-section (1).™;

for sub-section (8}, the following shall be substituted, namely:-—

“(8)

The State Bank shall place on its website a list of the
amounts received by it under sub-section (1) and not
claimed by any person:

Provided that public attention shall be drawn towards
the list of amounts so placed on the website through public
notices in not less than two newspapers and media channels
once each quarter.™;

(vit} for sub-section (9), the following shall be substituted, namely: —

9

Any banking company which has paid any amount to the
State Bank in accordance with sub-section (1) may. within
thirty days from the date of such payment, submit to the
State Bank its claim as regards lien, counter-claim or right
of set-off in relation to the amount so paid.”™;

{viii) in sub-section (10),—

(ix)

(a)
(b)
(<)

the words “or article™ shall be omitted:
the words *“or delivered” shall be omitted; and

after the word “Bank”, occurring for the second time, the
words “through the concerned banking company as per the
procedure Jaid down by the State Bank from time to time”
shall be added;

for sub-section {11), the following shall be substituted, namely:-
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“(11)

Subject to sub-sections (9) and (14), the State Bank may
pass such order on a claim submitted to it under sub-scction
(9) or sub-section (10} as it may deem fit after satisfying
itself as to the genuineness of the claim, and where the
State Bank makes any payment to any person submilting a
claim under sub-section {10), a receipt given by him shall
be a final discharge to the State Bank.”;

{x} sub-section (12} shall be omitted;

{xi) for sub-section {13), the following shall be substituted, namely:—

...( 1 3)

Subject to sub-sections (9), and (14}, any amount paid to
the State Bank under sub-section (1) shall remain in the
custody of the State Bank.™;

(xii) for sub-section (14), the following shall be substituted. namely:-

us( 14)

Notwithstanding anything contained in sub-section (1}
about the giving of a notice by a banking company to any
creditor or beneficiary of any cheque, draft or bill of
exchange, or in sub-section (8) about the placement by the
State Bank of the list of unclaimed amounts, the procedure
to be followed and the manner of disposal of debts and
instruments in a case where the person concerned is not for
the time being residing in Pakistan shall be such as may be
determined by the State Bark from time to time.";

(xiii) in sub-section (15}, the words “or article” shall be omiuted; and

{xiv) after sub-section (15) amended as aforesaid, the following new
sub-sections shall be inserted, namely.—

“(15A)

Where any security, share, goods, currency or any other
valuable article (hereinafter collectively called article)
lying in safe custody of or in a customer’s locker with a
banking company has been transferred to the vault of the
banking company by reason of the customer having failed
to pay the rent or fee in accordance with the agreement
between the parties or otherwise in accordance with the
instructions issued by the State Bank, details of such
articles shall be submitted to the State Bank in the manner
as specified by the State Bank. The banking company shall
publish factum of the same on its website in the manner as
specified by the State Bank.
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(15B) With the prior written permission of the State Bank, a

15.

banking company may close suspended, blocked or
frozen accounts of designated or proscribed individuals
and/or entities. [n the event the State Bank authorizes
such closure, the banking company shall transfer the
depaosits, if any, to the credit of such suspended, blocked
or frozen accounts to the State Bank.”

Amendment of section 33, Ordinance LVII of 1962.—In the

said Ordinance, section 33 shall be renumbered as sub-section (1) thereof, and
after sub-section (1), renumbered as aforesaid, the following new sub-section
shall be added, namely:—

"(2)

6.

The State Bank may publish any information regarding its
enforcement actions inchxding warmming, penalty, order of
removal, or any other action against 4 banking company or a
director, chief executive or any other officer of a banking
company, if deemed necessary for the interest of the banking
company or its depositors, public interest or the prevention of
the use of the financial system for any illegal activity including
money laundering or financing of terrorism.”.

Amendment of section 34, Ordinance LVII of 1962.—In the

said Ordinance, in section 34,—

(a)

(b)

17.

in sub-section (3), for the expression “the form marked ‘F in the
Third Schedule to the Companies Act 1913", the expression “the
Companies Act, 2017 (XIX 2017)" shall be substituted: and

in sub-section (4),—

(a) after the word “notice™, the words “bv posting on its
website” shall be added; and

(b) for the words “‘notification in the official Gazetle™, the
word “circular” shall be substituted.

Substitution of section 36, Ordinance LVII of 1962.—In the

said Ordinance, for section 36, the following shall be substituted, namely:—

*36.

Submission of returns.—The accounts and balance-sheet
referred to in section 34 together with the auditor’s report as
passed in the Annual General Meeting shail be published in the
manner specified by the State Bank, and three copies thereof
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18.

shall be furnished as returns to the State Bank within three
months of the close of the period to which they relate:

Provided that the State Bank may in spectal circumstances
either of its own motion or on the application of a banking
company. extend the said period of three months for the
furnishing of such returns by such further period as it deems
appropriate, so however that the total period of each extension
shall not exceed one year.”.

Insertion of heading and new sections, Ordinance LVII of

1962.—In the said Ordinance. after section 39, the following new heading
and sections shall be inserted, namely:—

39A.

39B.

“Part - HA
[slamic Banking

Scope and application.—Save as expressly provided in this
part, the provisions hereof shall apply to all Islamic banking
institutions as defined hereunder in ¢lause (a) of section 39B and
wherever applicable to Islamic financial institutions as defined
in clause (h) of secion 39B and shall have effect
notwithstanding anything contained to the contrary in the
Ordinance or in any other law for the time being in force. All the
provisions of this Ordinance except sub-sections (1), (2}. (3) and
(4) of section 26A shall be applicable to [slamic banking
institutions unless repugnant to Shariah.

Definitions.—The terms defined herein would only be
applicable for this part and notwithstanding anything contained
to the contrary in this Ordinance. the following defined terms
will have the meaning assigned to them under this part:—

(a) *“lIslamic banking institution” means:

(i) a full-fledged Islamic banking company, where its
entire business and operations are in accordance with
the Principles of Shariah {as defined herein below)
and is licensed by the State Bank for this purpose;

(ii) an Islamic banking subsidiary of a banking company,
where the entire business and operations of this
subsidiary are in accordance with the Principles of
Shariah and is licensed by the State Bank for this
purpose; or .
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(b)

(<)

(d)

(e)
)

(g)

{iii) dedicated Islamic banking branch or branches of a
banking company, where the entire business and
operations of the branch or branches arc in accordance
with the Principles of Shariah and is licensed by the
State Bank for this purpose.

“Islamic Deposit Account”™ means an account in which a
sum of money is accepted by an Istamic banking institution
as per related agreed terms and conditions, consistent with
applicable regulations of the State Bank;

“[slamic Deposit Account Holder” means a person having
{slamic deposit account at an Istamic bankiny institution;

“Investment Account™ means an account in which a sum of
money is accepted by an Islamic banking institution in
accordance with the Principles of Shariuh and shall be
payable by the Islamic banking institution as per related
agreed terms and conditions. It includes following
categories of accounts:

(i) “Unrestricted Investment Account”™ meaps an aceount
in which a sum of money is accepted in accordance
with the Principles of Shariah on a profit and loss
sharing basis and which shall be managed or invested
at the absclute discretion of the Islamic banking
institution in accordance with the Principles of
Shariah.

(ii) “Restricted Investment Account™ means an account in
which a sum of money is accepted in accordance with
the Principles of Sharich and which shall be managed
or invested on the basis of an agreement on a specific
investment mandate between the Islamic banking
institution and the investment account holder, in
accordance with the Principles of Shariah.

“Investment Account Holder™ means a person having an
investment account at an Islamic¢ banking institution:

“Ordinance™ means Banking Companies Ordinance. 1962
(LVII of 1962);

"Shariah” means the injunctions of Islam as laid down in
the Holy Quran and Sunnah;
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{hy *lIslamic financial institution™ means the [inancial
institutions covered in section 3A and permitied by the
State Bank to conduct their business and operations in
accordance with Principles of Shariak,

(i) “Principles of Shariah”™ mean the following principles
governing Islamic banking and finance:

(i) prohibition of all forms of Riba and Usury:

(ii) prohibition of transactions fealuring excessive
uncertainty (Gharar) and prohibition of gambling
(Maysir and Qiniar);

(iii} adherence to all Shuriuh requirements related to
specific relationships, arrangements and transactions;

(iv) facilitation of a sustainable economic system, risk and
reward sharing, and social justice;

(v) avoidance of injustice, exploitation, hoarding, fraud,
deception and activities that are deemed harmful to
society.

Business.—Islamic banking institutions shall undertake business
and operations consistent with the Principles of Shariuh and
these shall include: '

(a) Accepting [slamic Deposit Accounts on modes, based on
the Principles of Shariuh, as specified by the State Bank.

{b) Accepting Restricted and Unrestricted Investment Accounts
on modes, based on the Principles of Shariah, as specified
by the State Bank.

{c} Doing such businesses as are prescribed in section 7 of this
Ordinance subject to conformity with the Principles of
Shariuh. as specified by the State Bank.

Relationship between an Islamic banking institution or
Islamic financial institution and its customers.—The
relationship between an Islamic banking institution or Islamic
financial institution and its customers with regard to any
transactions or arrangements that are in conformity with the
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J9E.

(2)

(3)

(4)

Principles of Shariah shall be determined in accordance with the
contractual terms governing such transactions or arrangements.

Shariah Governance.—{(1) Sharial governance shall refer to

. the set of institutional and organizational arrangements at an

Islamic banking imstitution or Islamic financial institution
through which effective independent oversight of compliance
with the Principles of Shariuh over each of the undertaken
activities, structures and processes is ensured as per the State
Bank’s regulations, directives, instructions, notifications,
circulars and guidelines.

Ensuring an effective Sharich governance framework shall be
one of the key responsibilities of the Board of Direclors of the
Islamic banking institution or [slamic financial institution,

An Islamic banking institution or Islamic financial institution
shall—

(a} Comply with all Shariah regulatory standards and
requirements concerning their operations as specified in the
State Bank’s regulations, directives, instructions,
notifications, circulars and guidelines.

(b) Comply with any requirements related to Shariah
governance framework as specified in the State Bank's
regulations, directives, instructions, notifications, circulars
and guidelines.

A banking company undertaking business and operations
through dedicated Islamic banking branches after getting a
separate license shall have policies, internal systems, procedures,
and controls as per the State Bank's regulations, directives,
instructions, notifications, circulars and guidelines to ensure
that:—

(a) all the transactions, arrangements and dealings of the
Islamic banking branches are in accordance with the
Principles of Shariak;

(b) banking business and operations of dedicated branches are
properly segregated; and

(c) the banking company provides adequate disclosures in this
regard.
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Priority of payments to Islamic deposit account holders,
investment account .holders and other claimants.—In case of
the liguidation of an Islamic banking institution or Istamic
financial institution, the State Bank shall prepare a scheme,
consistent  with the Principles of Shariuh. for making of
payments to the Islamic deposit account holders, investment
account holders and other claimants.

Charity.—(1) Where the [slamic banking institution or [slamic
financial institution. in compliance witlh the State Bank's
regulations, directives, instructions, notifications, circulars and
guidelines on charity policy, determines that any portion of the
income earned by an Islamic banking institution or Islamic
financial institution is not in contformity with the Principles of
Shariah, and where late payment by the customer is charged
with a penalty, . Islamic banking institution or [slamic financial
institution shall credit such amounts as notitfied by the State
Bank. into a charity fund. The charity fund shall be maintained
and utilized in such a manner as specified by the State Bank
from time to time.

In cases where the State Bank has determuned that anyv income
earned by an I[slamic banking institution or Islamic financial
institution is not in conformity with the Principles of Sharial, it
shall direct the institution concerned to ¢redit such incoine into
the charity fund as specified by the State Bank.

Separate Regulatory Instructions.—The State Bank shall
specify regulations, directives, instructions, notifications.
circulars and guidelines for Islamic banking institutions or
Islamic financial institutions, including but not limited to
definitions of I[slamic modes and concepts of Islamic banking
and finance, types of Islamic deposit accounts and investment
accounts, certificates of investment, protfit & loss distribution
and pool management, and any other area as may be deemed
necessary by it

Conversion and Establishment of [Islamic Banking
Subsidiary.-— (1) A banking company may convert its one or
more branches or entire business and operations into an Islamic
banking institution.

A banking company shall establish an Islamic banking
subsidiary or shall convert it into a full-fledged Islamic bank if:
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(3)

39J.

39K.

3oL,

{a) its Islamic banking branches exceeds 30", of the number of
the total branches; or

(b) the share of its Islamic banking assets exceeds 50% of its
total assets; or

(¢) the capital attributabie to its [slamic banking branches
operations reaches the minimum required capital specified
by the State Bank tor an Islamic banking subsidiary.

The State Bank may issue regulations. directives, instructions,
notifications. circulars, or guidelines, as the case may be, under
this section from time to time.

Penalties.—The State Bank shall impose separate penalties on
Islamic banking institutions and Istamic financial institutions,
specifically with reference to non-compliance with the Principles
of Shariah. Further, the State Bank may take penal action
against members of Board of Directors. management. and
personnel of other organs of governance, including Sharich
governance, tor violation of their fiduciary duties and other
obligations.

Other provisions relating to [Islamic banking.—(1) The
provisions of this part shall be in addition to the other provisions
of the Ordinance relating to Islanie banking and shall be read
accordingly.

Except for the sub-sections {1), (2). (3) and (4) of scction 26A,
all other provisions of this Ordinance mentioning the term
“deposits™ of conventional banks shall also be construed to cover
“Islamic deposit accounts™ and “investment accounts™ of Islamic
banking institutions.

All provisions of this Ordinance mentioning the term
“depositors™ of conventional banks shall, also be construed 10
cover the “Islamic deposit account holders™ and “investment
account holders™ of Islamic banking institutions.

Savings.—Any regulations, directives, instructions,
notifications, circulars. guidelines or any act or thing done by
the State Bank in relation to banking business which is based on
Shariah before the coming into force of this part shall be deemed
te have been validly issued or done under the Ordinance.™
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19. insertion of new heading, Ordinance LVED of 1962, —In the
said Ordinance. atter section 391, inserted as atoresaid, the following new
heading. shall be inserted namely:-—

“Part - [1DB
Supervision™,

20, Amendment of section 41, Ordinance LVII Of 1962.—In the
said Ordinance. in section 41,—

{i) in sub-section (2), for the expression “directions, guidelines and
instructions™, the expression “orders. revulations, directions,
guidelines, instructions. notitications, and circulars or impose
any condition™ shall be substituted; and

(i) after sub-section {3), the following new sub-section shall be
inserted. namely.— '

“(4)(a)

(b)

(<)

The State Bank may direct any banking company or class
of banking companies to

(1)

(i)

(iii)

The

submit a recovery plan. where applicable on a group-
wide basis, in the form, content and manner as
directed by the State Bank. outlining the actions
designed 10 run the banking company as a going
concern and return to business as usual, under such
scenarios as identified by the banking company or
specified by the State Bank from time w time;

remove any impediments to the implementation of the
plan and make revisions in the recovery plan: and

revise and update its recovery plan regularly or in case
of anv material changes in the circumstances of the
banking company or as the State Bank deems
necessary.

banking company shall noufy the State Bank

immediately on any event that may necessilate the
implementation of its recovery plan.

The recovery plan shall not prejudice the powers conterred
on the State Bank to take other meuasures provided under
this Ordinance.™.
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21. Amendment in section 41A, Ordinance LYEI of 1962.—In the
said Ordinance, in section 41A, in sub-section (1}, in clause (d), atier the
word “remove™. the expression ™, suspend or debar™ shall be inserted.

22, Substitution of sectlon 41C, Ordinance LVII of 1962.—In the
said Ordinance, for section 41C. the following shall be substituted. namely: —

“41C. Limitations.—(1) No decisien or order under section 41A.
section 418, clavse () of sub-scction (2)of section 42, clause {i)
and {iv} of sub-section{1) of section 42C. section 421, and sub-
section (1) of section 42E shall be made except by the Executive
Commiltee, Provided that an order under section 41 A, section
41B. clause (q) of sub-section {2) of section 42 and section 42D
shall be made by the Exccutive Committee on a report by the
standing committee set up by the State Bank for the purposc. All
orders on decisions of the Executive Committee under this sub-
section shall be signed by the Chairman of the Executive
Committee,

{2} Anyv person or banking company aggrieved by anv decision or
order of the Executive Committee under sub-section (1) may
make an appeal to the Board of Directors of the State Bank
whose decision shal! be final.

{3} No action taken under sections 41 A, 41B, sub-section (2} or part
11-C shalt be called in question by or belore any court, tribunal
or other authority.™

23. Amendment in section 41D, Ordinance LVI of 1962.—In the
said Ordinance, in section 41D, after the expression “41A”, the expression
“and clause (a) of sub-section (1) of section 42E™ shall be inserted.

24.  Substitution of section 42, Ordinance LVII of 1962.—In the
said Ordinance. for section 42, the following shall be subsuituted, namely: —

“412.  Intervention triggers and powers of the State Bank.—( 1) The

State Bank may exercise any one or more of the powers under

" sub-section (2) of this section. if it is satsfied that any of the
circumstances exist under which

(a) a banking companv—
(i} has engaged anv director, chiel executive. by

whatever name called, or ar officer of a banking
company who i3 or s likely to be detrimental to the
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th)

(i1)

(i1i)

{iv)

{v)

(vi)

(vii)

(viii)

(1x)

interest of the banking company or its deposlmm or
otherwise undesirable;

is carrying on its business in a manner detrunental to
the interests of its depositors. creditors or other
stakeholders:

has contravened any provisions or any restrictions or
conditions imposed on its license;

has contravened or circumvented any provision of
section 41 or any other provision of this Ordinance, or
defaulted in complying with any requirement of this
Ordinance or of any order, rule, direction or
notification made or condition imposed thereunder;

in any return, balance-sheet or other document or in
any information required or furnished by or under or
for the purposes of any provision of this Ordinance.
makes a statement which is false in any material
particular, or omits to make a material statement;

has failed or is likelv to fail to meet capital adequacy
of Minimum capital requirements specified by the
State Bank:

has failed or is likely to tail to meet the liguidity
requiremnents as specified by the State Bank:

has suffered deterioration in its financial condition; or

has engaged or is e¢ngaging in any unsafe, unsound.
imprudent or reckless business practices; or

any person, being the chairman, director, chiel executive,
by whatever name called. or an officer of a bankiny
copany:

(i)

(it}

has breached fiduciary duties or engaged in reckless
business practices;

mismanages the attairs of the banking company or
misuses his position for gaining direct or indirect
benefit for himself or any of his family members:
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()

{iii) contravenes, or attempts 1o contravene, or abets the
contravention of the provisions of this Ordinance: or

(iv) has failed to comply with the supervisory instructions
by the State Bank.

Subject to sub-section ({). the State Bank mav. keeping in view
the gravity of the situation and compliance behavior of the
bauking company, from Ume to time, exercise any one or more
of the following powers, namely

{a)

{b)

(d)

(e)

()

()

caution or prohibit the banking company against entering
into any particular transaction or class ot transactions;

require the banking company to refrain trom taking such
actions as it may specifv in relation to any matter refating
to the business of such banking company or to take such
action int relation thereto as the Siate Bank thinks fit

require the banking company to submit a plun of action for
meeting the capital. or liguidity requirements and to
address any other major supervisory concerns:

require the banking company 10 meet such capital and
liquidity requirements as may be specified by the Siate
Bank for such banking company;

require the banking company to call a meeting of its
directors for the purpose of considering any matter relating
to or arising out of the affairs of the banking company. or
require an officer of the banking company to discuss any
such matter with an ofticer of the State Bank:

require the banking company or Board of Directors of the
banking company to furnish documents of commitment tor
compliance with the measures specified by the State Bank
and to secure the interests of its depositors:

depute one or more of its officers to watch the proceedings
at any meeting of the Board ot Directors of the banking
company or of any committee or of any other body
constituted by it: require the banking company to give an
opportunity to the officers so deputed to be heard at such
meetings and also require such officers w send a report of
such proceedings tu the State Bank:
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(h)

(1)

()

(k)

(.

(m)

{n)

(0)

(p)

(q)

require the Board of Directors of the banking company or
any committee or any other bedy constituted by it to give in
writing to any ofticer specitied by the State Bank in this
behalt at his usual address alt notices of. and other
communications relating to, any meeting of the Board,
committee or other body constituted by it:

appoint one or more of its officers to observe the manner in
which the affairs of the banking company or of its otfices
or branches are being conducted and make a report thereon:

require the banking company to make such changes in the
management within such time as the State Bank may
consider necessary in consequence of the state of affairs
disclosed during or by the inspection;

require such changes in the Board of Directors of the
banking company, as the State Bank may consider
NECEssary;

suspend from office, the Chairman or director or chief
executive officer, by whatever name called, or other officer
of the banking company, with effect tfrom such date and for
such period as may be specified by the State Bank:

require the banking company to convene the general
meeting of the members for purposes of the adoption of
measures deemed necessary by the State Bank:

require banking company to limit any discretionary
remuneration to any director, chief executive officer or
other officer of the banking company concerned;

require the banking companv to implement its recovery
plan and report its progress to the State Bank at such
intervais as may be specified by the State Bank:

require the divestment of specified loss-making or risky
assets or business lines; or

require the banking company to carry out any capital
reduction and cancel any portion of shares of the banking
company which is depleted or unrcpresented by available
assets: or  difute the participanon  of the  existing
shareholders by issuing new shares or reduce full or part of
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(3}

35,

the preference shares, subordinated debt or sub-ordinated
Sukuk, by whatever name called. as issued by the banking
company or convert these instruments into ordinary shares,
as permitted by the tenns of such instruments. Any action
under this clause shatl have effect notwithstanding the
provisions contained in sections 89 to 97 of the Companies
Act, 2017 (XIX of 2017), sub-section (2) of section 87 of
the Securitivs Act, 2015 (Il of 2013) or uny other law for
the time being in force.

Where the voting shares of a banking company are to be
acquired for the purposes of a recapitalization as an early
intervention measure under this section, the Securities and
Exchange Commission of Pakistan, upon a request by the
prospective acquirer and in consultation with the State Bank,
may exempt any such acquisition from section 111 of the
Securities Act, 20135, where applicable.”

Insertion of new heading and sections, Ordinance LVl of

1962.—In the said Ordinance, after section 42 substituted as aforesaid, the
following new heading and sections shall be inserted namely:—

42A.

42C.

“Part - 1IC
Resolution of Banking Companies

Resolution anthority.——Wilthout prejudice to its powers under
this Ordinance and any other law for the time being in torce, the
State Bank shall be the Resolution authority of banking
companies and institutions specified under section 3A of this
Ordinance.

Resolution objectives.—The primary objectives of Resolutior
shall be contributing to the stabitity of the financial svstem of
Pakistan and the protection of the interest of depositors.

Resolution planning.—{1) To give effect to the Resolution
objectives as set out in section 42B. the State Bank may- -

(i) prepare a plan for the orderly Resolution of a svstemically
important bank as specified by the State Bank, or any other
banking company and update such plans at regular intervals
or at any other time it deems necessary:

(i) at regular intervals or at anv other time as it deems
necessary, conduct resolvability assessment of 2
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(2)

420,

{iii)

(iv)

systemically important bank or any other banking company
with a view to identify any impediments tor the orderly
Resotution of such banking company;

direct the banking company concerned to demonstrate that
there is no impediment o its resolvability: and mav call
any information or document or assistance from the
banking company concerned. s sponsors. or any entity
within the group of which the banking company concerned
is a part. within the time, form and manner set out in the
direction; and

take such steps for the removal of impediments identified
under this section or issue directions to the banking
company concerned. or its sponsor shareholders, to take
any measures tor removal or mitigation of the effects of
impediments within a ime period as specified by the Siate
Bank in relation to its legal, operational. financial and
group structure, inctuding any measures tor the scparation
of critical functions from other functions: intra-group
dependencics. products. assets. rights or liabilities for
effective Resolution of the banking company concerned.

The banking company concerned and any other person. to whom
any direction has been issued under this section, shall be bound
to comply with such direction.

The Resolution plans shall not in any way prejudice the powers
conferred on the State Bank Lo take other measures provided
under this Ordinance.

Resolution triggers.—{1} The State Bank may, by an order in
writing stating reasons., place a banking company under
Resolution. if the State Bank is satisfied that one or more of the
circumstances exist under which the banking company.—

()

(i1)

has become or is likely to become insolveni:

has failed to comply with the capital requirement specified
by the State Bank: and

(a) has no reasonable prospect of becoming compliant
with the relevant requivement within a reasonable
timetrame in the opinion of the State Bank:
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(ii1)

(iv)

{v)

(vi)

{vi1)

tviii)

(1x)

(b) fails to become adequately capitalized when required
to do so;

(c) fails to submit a capital restoration plan acceptable to
the State Bank within the time specitied; or

(d) fails to implement a capital restoration plan to the
satisfaction of the State Bank:

has suspended or is likely to suspend pavments as these fall
due:

has defaulted or is hkely to default in making payments to
depositors,

1s part of a group, one or more emtities of which, is under
hquidation, or in respect of which a custodian. receiver.
administrator or liquidator has been appointed, and the
assets and Habilities of such entity or its links with the
banking company are such that it may impair the ability of
the banking company to continue its operations in a safe
and sound manner:

is a branch or subsidiary of a banking company whose
license to carry on banking business in the country of its
origin has been cancelled or any Resolution action or
insolvency proceeding in the country of origin does not
sufficiently protect the financial stability of Pakistan and
the interest ot depositors. or the State Bank considers that
no action will be taken in respect of a failing banking
company in its country of origin:

fails to implement any of the measures as required under
section 42, including tailure to provide a plan of action or
documents of commitment or has breached requirements
under any plan of action or documents ¢of commitment
submitted to the State Bank;

is otherwise in a situation or circumstance which in the
opinion of the State Bank may materially impair the ability
of the banking company to make payments, meet its
obligations or otherwise continue its operations: or

has contravened. circumvented or lailed to comply with any
requirement of this Ordinance v a manner that seriousky
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{(3)

4

42F.

prejudices the financial stability in Pakistan and the
interests of deposttors, or has continued such contravention,
circumvention or fatlure beyond such period or periods as
may be specified in that behalf by the State Bank from tume
o time.

The adoption of any supervisory action or any carly intervention
megsures as set out in section 42 or the subnaission of any report
under sub-section (2) of section 40A shal not be a precondition
for Resolution.

No order under this section shall be made unless the banking
company concerned has been given an opportunity of making a
representation to the State Bank. Provided thar if in the opinion
of the State Bank. any delay would be detrimental to the
achievement of Resolution objectives. the State Bank may. at the
time ot giving the opportunity aforesaid or at any time thereafier
and pending the consideration of the representation aforesaid, if
anv, make an order under sub-section ().

An order made under sub-section (1} shall be notified to the
banking company concerned and a summary of it shall be
published. as soon as practical, on the State Bank's website with
due regard to the contidentiality requirements.

Except as otherwise provided in the order made by the State
Bank under sub-section {1} or at amy time thereafter in
consultation with the Securities and Exchange Commission of
Pakistan, the trading on securities exchange in shares and debt
instruments of the baking company under Resoluton, and
disclosure and reporting requirements applicable to such a
banking company by virtue of being a listed entity shall remain
suspended:

Provided that provision of this sub-section shall have effect
notwithstanding anything contained in the Companies Act. 2017
(XIX of 2017), the Securitics Act. 2015 (I1l of 2015), the
Securities & Exchange Commission ol Pakistan Act, 1997 or any
other taw for the time being in foree.

Resolution powers.—(1) Where an order is made under section
42D, the State Bank shall have full control over the affairs of the
banking company and may exercise one or more of the tollowing
powers, separately or in combination. to achieve its Resolution
objectives:



610 THE GAZETTE OF PAKISTAN. EXTRA.. NOVEMBER 1. 2024 {Pari!

(a)

(b)

{c})

(d)
{e)

(t)

(h)

(1)

remove directors or chief executive. by whatever name
catled, or other officer of a banking company, not being
lower in rank than a branch manager;

supersede the Board of Directors ol the banking company:

Provided that all powers of the general meeting of
members, the Board of Directors, chief executive officer, or
any other officer shall be vested with the State Bank, and
the State Bank in this capacity may require any director or
officer of the banking company 1o carry out any task i
specifies:

appoint one or more, officials of the State Bank or, persons
meeting its fit and proper test as an adminmistrator for
management and operation of the banking company under
Resolution. All persons appointed under this clause shali
perform their powers and duties under the instructions
issued by, and be entitled 1o such remuneration as may be
specified by. the State Bank:

issue an order of moratorium in respect of a banking
company uader section 42F;

carry out reconstruction or amalgamation of the banking
company under section 42Q;

reduce or extinguish the interest or rights which the
members, depositors and other creditors have in or against
the banking company. to such extent as the State Bank
considers necessary;

transfer in full or in part the business, assets and liabilities
of the banking company to a bridge bank under section
42H:

cancel a license granted to a banking company under
section 27; or

make an application to the High Court for the winding up
of the banking company under section 49.

(2) The State Bank may, while exercising any ol the powers referred
1o in sub-section {1} or otherwise, take one or more of the
following actions—
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(a)

(b)

engage at the cxpense of the banking company under
Resolution: independent aitorneys, accountants, auditors,
valuation experts and consultants. by whatever name
called. on such terms and conditions as may be specitied by
the State Bank:

Provided that. to ensure timely and orderiv
Resolution, the provisions of any law related 10 public
procurement of services, for the time being in force, shatl
ol apply to hiring of various service providers under this
sub-section.

withowt prejudice o the generality of clause (a). direct or
arronge an  independent valuation of the assets and
liabilities or shares of the banking company tor the
application of sub-section {1) or. as the case may be, for the
application of sub-section (7) or for any other purpose as
may be deemed necessary by the State Bank:

Provided that-- -

{i) such a valuation shall be conducted by a valuator who
shall be of good repute and has international
experience in the valwation or auditing or has
affiliations with audit or valuation firms that have
such international experience;

(11} such a wvaluation shall be carried out based on
conservative assumptions and in accordance with the
international valuation standards with due regard to
specificitics  of  banking  companies.  including
regulatory capital requirements. Such valuation, if
carried out for the Resolution purposes. shall not
assume any potential future provision of public
funding or the State Bank financing under section 17G
of the State Bank of Pakistan Act. 1956 (NXXI1I]
of 1936);

(i} the State Bank may specity the general procedures and

methodelogy, and other terms and conditions for
valuations, having regard to the purpose of the
valuation; and

_(iv) if conducting an independent valuation is not possible

for Resolution purposes. inciuding due to the urgency
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{¢)

(d)

(

—
fim
—

of Resolution. the State Bank #tsell may conducet a
provisional valuation: and exercise any Resolution
power hased on such valvation. The State Bank shall
as soon as practicable thereafier cause an independent
valuation 1o be conducted.

require any person to continug provision of such services as
are necessary for continuity of critical tunctions of the
bauking company under Resolution, or a transferee bank
including the bridge bank. and such service provider shall
continue these services under the terms and conditions
existing prior to Resolution;

require the banking company under Resolution to provide
necessary services to a transferee bank including the bridge
bank for such time period as may be specified by the State
Bank;

upon a request of transteree bank, transfer assets and
liabilities back to the transferring bank. within a period
specified during the time of transfer or in case such assets
or liabilitics do not meet the criteria specitfied, during the
transter:

without prejudice to the banking company's right to
terminate contracts as per the contractual terms, rescind
contracts where the State Bank considers that the
performance of outstanding  obligations  would  be
detrimental 1o the Resolution objectives:

Provided that without prejudice to the provisions of
this sectton on financial contracts, the counterparties of the
banking company concerned may not terminate, modify, or
accelerate the rights and obligations under a contragt solely
because of an order made under section 42D or the exercise
of anv powers under section 42k by the State Bank: or

temporarily suspend the right of the banking companies’
counterparties to earlv terminate or modify or accelerate
financial contracts, to which the banking company under
Resolution is a partv. where such rights arise due to an
order made under section 42D or due 1o the exercise.of any
resolution powers:
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(3)

-h

(5}

{(6)

{7}

Provided that the suspension period shall not exeeed
two business days, and substantive obligations under the
contract shall continue to be perforimed.

Unless provided otherwise in this ordinance, during the
Resolution of a banking company, losses, if anyv, shall be
imposed in the reverse order of the liquidation claims as
provided in section 38,

Uniess otherwise strictly necessary to achieve the Resolution
objectives, the State Bank shall avoid treating a liability and
assets sceuring such [ability separately during the transfer of
assets and liabilities, or transferring part of the rights and
liabilities that are protected under a financial congract.

For the application of this section. the Stale Bank shall specity
the financial contracts.

Subject to sub-section (7), the State Bank may treat one or more
creditors of the same class differently. if this is necessary to
avoid a contagion in the financial system or a destruction of
value for creditors in general, or otherwise, it would not he
possible to implement the relevant Resolution action within a
reasonable timefrane.

A shareholder or creditor of the banking company whao, as a
result of the exercise of Resolution powers, recovered less than
what he would have recovered in ¢ase of a winding up order
under this Ordinance. may be compensated for the difference,
only where the State Bank determines such difference based on
an independent valuation caused under sub-section (2). Such
vatuation shall presume that the banking company concerned
would be placed under winding up immediately before the
issuance of an order as per section 42D. The valuation of assets
shall be based on liquidation values. Anyv salue created or
preserved in the banking company as a result of anyv public
support or financing under section 17G of the State Bank of
Pakistan Act. 1956 (XXXII1 of 1936), shall be deducted in the
calculation of difference. Any such compensation shall be paid
by the Deposit Protection Corporation under clause {¢) of sub-
section (1) of section 220 of the Deposit Protection Corporation
Act, 2016 (XXXVI of 2016) or otherwise, trom tunds vbtained
under section 421
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(8)

{9

(10)

42F,

(2}

424

Powers under this section shall not be subject to the approval or
consent of  the sharcholders. debtors. c¢reditors or any
counterparty of the banking company or that of the bridee bank.

The protection and indemnification provided in section 94 shall
also apply to any person appointed. engaged or directed by the
State Bank in pursuance of the powers conferred on it under this
section and section 42H.

The provisions of this section shall have effect notwithstanding
anything to the contrary contained 0 any other faw or contract
tor the tme being in torce,

Order of moratorium.—(1) Notwithstanding anvthing
contained in the provisions ot this Part or in any other law or any
agreement or other instrument, tor the time being in force, where
an order is made under sub-section (1} of section 421). the State
Bank may make an order of moratorium in respect of a banking
companv. staving the commencemient or coentinuance of all
actions and proceedings against the banking company tor a fixed
period of time on such terms and conditions as it deems fit and
proper and mav from time to time extend the period so that the
tatal period of moratorium. including extension thercet, shall not
exceed six months. -

Except as otherwise provided bv any directions given by the
State Bank in the order under sub-section (1) or at any time
thereatter, the banking company shall not during the period of
moratorium make any payvment to any depositors. or discharge
any liabilities or obligations to anv other creditors.

Powers of State Bank to prepare scheme of reconstruction or
amalgamation.—{ 1) Where an order 15 made under sub-sectior
(1) of section 42D, the State Bank may prepare a scheme

(i} for the reconstruction of the banking company. restoring
the capital of the banking company to a level complian:
with this Ordinanee and sutficient to sustain confidence in
the banking company: or

(i) for the amalgamation of the banking company tully or
part with any other banking institution (in this section
referred o as “the transteree bank™).
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(2) The scheme aforesaid may contain provisions for all or any of
the following matters, namely; -

{a)

(b)

(c)

(d)

{¢)

(H

the constitution. name and registered office, the capital,
assets, powers, rights, interests, authorities and privileges,
the liabilities, duties and obligations, of the banking
company on its reconstruction or, as the case may be, of the
transferee bank;

in the case of amalgamation of the banking company, the
transicr to the transferee bank of the business, properties,
assets and liabilities of the banking company on such terms
and conditions as may be specified in the scheme;

any change in the Board of Directors, or the appointment of
a new Board of Directors, of the banking company on its
reconstruction or, as the case may be, [of the transferce
bank] and the authority by whom, the manner in which and
the other terms and conditions on which, such change or
appointment shall be made and in the case of appointment
of a new Board of Directors or of any director, the period
for which such appointment shall be made;

the development of new or alteration of the existing
memorandum and articles of association of the banking
company on its reconstruction or, as the case may be, of the
transferee bank, for the purpose of altering the capital
thereof or for such other purposes as may be necessary to

" give effect to the reconstruction or amalgamation;

subject to the provisions of the scheme, the continuation by
or against the banking company on its reconstruction or, as
the case may be, the transferee bank, of any actions or
proceedings pending against the banking company
immediately before the date of the order of moratorium or
as the case may be from the effective date of coming into
force of the scheme;

the cancellation or reduction, in part or whole, of the
interest or rights which the members, depositors and other
creditors have in or against the banking company before its
reconstruction or amalgamation to such extent as the-State
Bank considers necessary to recognize the accumulated
losses of the banking company:
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{z)

{h)

(1)

Provided that the State Bank may close oul and
terminate a derivative contract to determine 1the value of
interests and rights before a reduction under this clause.;

the payment to depositors and other creditors in full
satisfaction of their claims in cash or otherwise, by
converting the claims into shares or debt that meets the
conditions to qualify as repulatory capital, as specified by
State Bank—

(i) in respect of their interest or rights in or against the
banking company before its reconstruction or
amalgamation: or

{ii) where their interest or rights aforesaid in or against
the banking company has or have been reduced under
clause {f), in respect of such interest or rights as so
reduced;

the allotment te the members of the banking company for
shares held by them therein before its reconstruction or
amalgamation, whether their interest in such shares has
been reduced under clause (f) or not, of shares in the
banking company on its reconstruction or, as the case may
be, in the transferee bank and where any members claim
payment in cash and not allotment of shares, or where it is
not possible to allot shares to any members, including if a
member fatls to meet the fit and proper test of the State
Bank. the payment in cash to those members in fuil
satisfaction of their claim—

(i) in respect of their interest in shares in the banking
company before its reconstruction or amalgamation;
or

(ii} where such interest has been reduced under clause (f)
in respect of their interest in shares as so reduced:

transfer rights and interests of members in shares to such
persons op such terms and conditions and at such
consideration as may be specified in the scheme in full
satisfaction of their claims—
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Q)

(k)

{i) in respect of their interest in shares n the banking
company before its reconstruction or amalgamation;
or

(ii) where such interest has been reduced under clause {f)
in respect of their interest in shares as so reduced.

cause the banking company coucerned to issue new shares
without oftering such shares to the members of the banking
company or issue debt instruments that would meet the
conditions to qualify as regulatory capital as specificd by
the State Bank. or amend or alter the maturity of or the
amount of interest payable under such debt instruments
issued by the banking company before an order made under
section 42D on reconstruction of the banking company;

the continuation of the services ot all the employees of the
banking company. excepting such of them who, not being
workmen within the meaning of the Industrial Relations
Ordinance, 1969 (XXII of 1969), are specifically
mentioned in the scheme, in the banking company itself on
its reconstruction or, as the case may be. in the transferee
bank at the same remuneration and on the same terms and
conditions of service, which they were getting or, as the
case may be, by which they were being governed
immediately before an order made under sub-section (1) of
section 42D:

Provided that the scheme shall contain a provision that—

{i) the banking company shall pay or grant not later than
the expiry of the period of three years from the date
on which the scheme is approved by the State Bank or
sanctioned by Federal Government, as the case may
be. to the said employees the same remuneration and
the same terms and conditions of service as are
applicable to employees of corresponding rank or
status of a comparable banking company ifo be
determined for this purpose by the State Bank whose
determination in this respect shall be final;

(ii) the transferee bank shall pay or grant not later than the
expiry of the aforesaid period of three years, to the
sald employees the same remuneration and the same
terms and conditions of service as are applicable to
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(M

{m)

{n)

the other emplovees of corresponding rank or status of
the transferee bank subject to the qualifications and
experience of the said emplovees being the same as or
equivalent to those of such other emplovees of the
transferee bank:

Provided further that if in any case under
clause (ii) of the first proviso any doubt or difference
arises as to whether the qualification and experience
of any of the said employees are the same as or
equivalent to the qualifications and experience of the
other employees of corresponding rank or status of the
transferece bank, the doubt or difference shall be
referred to the State Bank whose decision thereon
shall be final;

notwithstanding anything contained in clause (k) where any
of the employees of the banking company. not being
workman within the meaning of the Industrial Relations
Ordinance, 1969, are specifically mentioned in the scheme
under clause (k), or where any employees of the banking
company have by notice in writing given to the banking
company or, as the case may be, the transteree bank, at any
time before the expiry of one month next following the date
on which the scheme is approved by the State Bank or
sanctioned by the Federal Government. as the case may be.
intimated their intention of not becoming employees of the
banking company on its reconstruction or, as the case may
be, of the transferec bank, the payment to such employees
of compensation. if any, to which they are entitled under
the Industrial Disputes Ordinance, 1959, and such pension,
gratuity, provident fund and other retirement benefits
ordinarily admissible to them under the rules or
authorizations of the banking company immediately betfore
the date of the order of moratorium;

any other terms and conditions for the reconstruction or
amalgamation of the banking company:

such incidental, consequential and supplemental matters as
are necessary lo secure that the reconstruction or
amalgamation shall be fully and effectively carried out.
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(3)

4

Notwithstanding anything contained in clauses (f) and {g) of
sub-section (2). the scheme shall not provide for the reduction
and conversion of the following:

(i)

(1)

(iii)

(iv)

(v}

{¥1)

(vii)

(viii)

(ix)

(x})

protected deposits under the Deposit Protection
Corporation Act, 2016 (XXXVII of 2016);

any liabilities owed to tax or social security authorities;
liabilities in relation to contributions due to the Deposil
Protection Corporation in accordance with the Deposit

Protection Corpuoration Act, 2016 (XXXVII ot 2016);

any liability and obligation to client that arises by virtue of
holding or managing the client’s assets as an agent;

liabilities duly secured by financial, immovable or movable
assets;

_liabilines owed to the employees of the banking company

except for the incentive-based remuneration of the
managers of the banking company;

liabilities with a remaining maturity of up to seven (7) days
owed to payment, setilement and clearing systems;

liabilities to banking companies, excluding banking
companies that are part ot the same group, with an original
maturity of less than seven days;

liabilities to a commercial or trade creditor ansing from the
provision to the banking company of goods or services tha
are critical to the daily functioning of its operations,
including information technology services, utilities and
rental. servicing and maintenance of premises; and

any other claims that the State Bank has detlermined that
their exclusion, in whole or in part, is needed pursuant to
sub-section {7) of section 42E.

A copy of the scheme prepared by the State Bank shall be sent in
draft to the transfer¢e bank and any other banking company
concerned in the amalgamation, for suggestions and objections,
if any, within such period as the State Bank may spectfy for this

purpose.
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{5}

(6)

(N

(&)

The State Bank may make such modifications, if any, in the draft
scheme as it may consider necessary in the light of the
suggestions and objections received from the transferee bank.
and any other banking company concerned in the amatgamation.

Subject to sub-scction (3), the scheme as approved by the State
Bank shall come into force on such date as the State Bank may
specify in this behalf:

Provided that the scheme, if it imvolves usc of public funds,
shall be placed before the Federal Government tor its sanction
and the Federal Government may sanction the scheme without
any modifications or with such moditications as it, in
consultation with the State Bank und having regard to the
resolution objectives stated in section 42B and such safeguards
regarding the use of public funds as specified in section 421, may
consider necessary; and the scheme as sanctioned by the Federal
Government shall come into force on such date as the Minister-
in-charge may specity in this behalf:

Provided further that different dates may be specified for
different provisions of the scheme.

Upon the coming inte operation of the scheme or any provision
thereof, the scheme or such provision shall be binding on the
banking company or, as the case may be, on the transferce bank
and any other banking company concerned in the amalgamation
and also on all the members, depositors and other creditors and
employees of each of those companies and of the transferee
bank. and on any other person having any right or liability in
relation to any of those companies or the transferee bank.

On such date as may be specitied by the State Bank or. as the
case may be, the Minister-in-charge in this behalf, the properties
and assets of the banking company shall. by virtue of and to the
extent provided in the scheme. stand transferred 1o, and vest in,
and the liabilities of the banking company shall, by virtue of and
to the extent provided in the scheme, stand transferred 1o, and
become the liabtlities of. the transteree bank. Rights and interest
in the shares of a banking compeny, by virtue of and to the
extent provided in the scheme. shall stand transferred to, and
vest in, such persons as specified in the scheme:

Provided that the members, depositors and creditors whose
interest and rights remain in the banking company under
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Resolution shall have no rights or claims in respect of the assets
and liabilities transferred to the transferee bank.

(9) Where the scheme provided for the reducliun of the rights and
interests under clause {f) of sub-section {2), any such interest in
shares shall extinguish and any liability of the banking company
to such depositors and creditors shali be treated as discharged for
all purposes to the extent of such reduction, and these shall not
be provable in any subsequent proceedings in relation to the
banking company under Resolution or any transferee bank or in
any subsequent winding up. ~

(10) If any difficulty arises in giving effect to the provisions of the
scheme, the State Bank or. as the case may be. the Federal
Government may by order do anything not inconsistent with
such provisions which appear necessary or expedient for the
purpose of removing the difficulty.

{11) Copies of the scheme sanctioned by the Federal Government
under proviso of sub-section {6) or of any order made by the
Federal Government under sub-section (10) shall be laid on the
table of the Legslawure, as soon as may be, after the scheme has

- been sanctioned by the Federal Government, or as the case may
be, the order has been made.

(12) Where the scheme is a scheme for amalgamation of the banking
company, any business acquired by the transferee bank under the
scheme or under any proviston thereof shall, after the coming
into operation of the scheme or such provision, be carried on by
the transferee bank in accordance with the law governing the
transferee bank, subject to such- modifications in that law or such
exemptions of the transferee bank from the operation of any
provisions thereof as the Federal Government, on the
recommendation of the State Bank. may. by notification in the
official Gazette, make for the purpose of giving full e¢ffect to the
scheme:

Provided that no such modification or exemption shall be
made so as 1o have effect for a period of more than seven years
from the date of the acquisition of such business.

(13} Nothing in this section shall be deemed to prevent the
amalgamation with one or more banking institutions by a single
scheme of several banking companies.
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(14)

(15)

42H.

{3)

(4)

The provisions of this section and of any scheme made under it
shall have effect notwithstanding anything to the contrary
contained in any other provisions cf this Ordinance or in any
other law or any agreement. award or other instrument for the
time being in force.

In this section. “banking institution™ and “banking company”
mean any banking company and includes National Bank of
Pakistan, investment finance companies. venture capital
companies. housing finance companies, leasing companies and
any other financial institution covered under section 3A,

Bridge bank.—(1} The State Bank may, prior to or during the
Resolution of a banking company. establish a bridge bank as
defined in clause (da) of sub-section (1) of section 5, and in
exercise of the powers under clause (g) of sub-section (1) of
section 42E to:

{a) transfer those of the assets and liabilities of the banking
company concerned as determined by the State Bank for
orderly Resolution; and

(b) initiate the process for tiquidation of the banking company
concerned.

The value of the liabilities transferred to a bridge bank shall not
exceed the total value of the assets transferred trom the banking
company under resolution or funds provided by the Deposit
Protection Corporation under clause (a) of sub-section (1) of
section 22C of the Deposit Protection Corporation Act, 2016
(XXXVII of 2016). or otherwise, from temporary public funding
obtained under section 421

Notwithstanding anything contained in the Companies Act, 2017
(XIX of 2017) or any other law for the time being in force
regarding the incorporation of companies, issuance of shares or
other instruments of ownership, Memorandum and -Articles of
association of the companies, listing of companies, and payment
of any fees, duties and taxes for these purposes, the bridge bank
shall be incorporated. its share capital issued and allotted. and
business commenced, by the order of the State Bank.

The bridge bank shall be a member of the Deposit Protection
Corporation,
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(5)

(6)

N

(8)

(9

The funding for a bridge bank including its capital shall be

- secured under section 421 from, and s shares shall be allotted

to. the Federal Government.

The State Bank may prepare a scheme for the establishment of,
transfer of all or part of the assets and liabilities to. and the
management of the bridge bank, and the exit of the bridge bank
from public control and the provisions of section 42G shali
apply mutatis mutandis to such a scheme.

The State Bank may exempt the bridge bank from compliance
with any regulatory and supervisory requirement including
capital requirements, as may be necessary, for a period of up to
six months, which can be extended once for up to a further six
months if decemed necessary by the State Bank, to facilitate
business of the bridge bank or to maintain the stability of the
financial system.

The State Bank shall appoint a person meeting its fit and proper
test as an administrator to manage the bridge bank and shall
specify the responsibilities and remuneration of such person,
who shall be subject to the instructions issued to him by the
State Bank:

Provided that no State Bank Official can be appointed as an
administrator of the bridge bank.

Within a period of three years from the establishment of a bridge
bank under sub-section (1), the State Bank shall take all possible
measures to utilize one of the following options:

(a) merger of the bridge bank with another banking company;

{b} sale of majority shareholding of the bridge bank to one or
more persons;

{c) transfer whole or substantial part of the assets and’
liabilities of the bridge bank to one or more banking

companies:

Provided that the State Bank shall be at liberty to delay
utilization of the options provided under this sub-section beyond
the said period of three years where it is satisfied that the delay-
would be in the interests of its Resolution objectives, for such
period as it thinks fit, in which instance the State Bank shall
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(10

421.

publish on its website the reasons for such extension: so
however the period of each extension shall not exceed one year:

Where in the opinion of the State Bank, none of the options
given under sub-section {9) is possible. or where no further
extension in term of the bridge bank is warranted, the bridge
bank shall be wound up under section 59 or otherwise under
section 49, :

Temporary Public Funding for Resolution.—(1) Where an
order has been made under section 42D and in the opinion of the
State Bank, public funding is required for the orderly Resolution

of the banking company or a bridge bank, the Federal

Government, upon a recommendation of the State Bank. may
provide temporary financing for—

{a) contributing to the capital of the banking company or the
bridge bank, whether in the form of share capital to take a
controlling interest or debt that meets the conditions to
qualify as regulatory capital as per the requirements
specified by the State Bank;

(b) paying consideration, if any, to acquire shares of the
banking company under Reselution;

(e) making of a loan, advance, or financing to the banking
comparny or the bridge bank;

(d) guaranteeing the assets and liabilities of the banking
company or the bridge bank;

(e) paying for any cost incurred on Resolution of a banking
company or establishment and operationalization of a
bridge bank and any other cost incidental thereto;

() Paying for the compensation. if any. under sub-section (7)
of section 42E; or

(2) any other financing as deemed necessarv to support the
orderly Resolution:

Provided that, actions referred to in clauses (c) and (d) can
also be taken with respect o the transferee bank in the context of
a scheme of amalgamation prepared under section 42G of this
ordinance.
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(3)

(4)
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No financing under sub-section (1) shall be provided by the
Federal Government unless the foHowing conditions are met:—

{a}) the orderly and timely Resolution of the banking company
is necessary for maintaining the stability of the financial
systen

(b) the amount of funding available from the Deposit
Protection Corporation to finance Resolution, as permitted
under the Deposit Protection Corporation Act, 2016
{XXXVII of 2016}, or any private sector funding would be
insufficient, is not available within a reasonable timeframe:

(c) at a minimum, holders of ail classes of share capital or any
sub-ordinated debt have absorbed or will absorb any losses
that existed immediately before an order is made under
section 42D: and

(d) the State Bank is of the opinion that the banking company
or the bridge bank will become viable with the
implementation of a restructuring plan to the satisfaction of
the State Bank.

Where the Federal Government becomes an owner of a
controlling interest under sub-section (1), the banking company
under Resolution or the bridge bank shall be managed on a
commercial and professional basis and shall be subject to
enhanced supervision by the State Bank. The concerned banking
company or, or as the case may be, the bridge bank, shall
develop a plan to the satisfaction of the State Bank and the
Ministry of Finance for its exit from the public control within a
reasonable time frame,

Any funding provided under sub-section (1). net of expected
recoveries. and any related costs, shall be recouped within a
reasonable time frame from the institutions for which the State
Bank 1s the Resolution authority.

The Federal Government may. in consultation with the Siate
Bank, prescribe rules for provision of the temporary public
funding and the recoupment of such funds trom the institutions
for which the State Bank 1s the Resolution authority, and
procedures for the utilization of exit options in a fair and
transparent manner having due regard to the timing, market
conditions and confidentialily requirements.
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26.

Amendment of heading, Ordinance LVII of 1962.—In the said

Ordinance. after section 43. in the heading. for the expression "PART-IA™,
the expression “PART-1ID™ shall be substituted. :

27

Substitution of section 45, Ordinance LLVII of 1962.—In the

said Ordinance, for section 45, the following shall be substituted, namely- -

“45.

(3)

(4)

Restriction on stay order.—(1) The High Court may. on the
application of a banking company which is temporarily unable o
meet its obligations, make an order staying for a fixed period on
such terms and conditions as it may think fit the commencement
or continuance of all proceedings against the company and may
from time to time extend the period. so that the total period shall
not exceed six months:

Provided that no order of stay shall be granted by the
High Court upon such application of a banking company unless
it is accompanied by a report of the State Bank showiny that in
the opinion of the State Bank the banking company will be able
to pay its debts if the application is granted.

The registrar of the concerned High Court shall forward a
copy of every stay order to the State Bank of Pakistan, made
under sub-section (1) of this Section,

When an application is made under sub-section (i), the
High Court may appoint such a special officer of the banking
company as recommended by the State Bank, who shall
forthwith take into his custody or under his conirol all the assets.
books, documents, effects and actionable claims to which the
banking company is or appears to be entitled and shail also
exercise such other powers as the High Court mav deem fit to
confer on him, having regard to the interests of the depositors of
the banking company:

Provided that a special officer appointed under this sub-
section shall carry out his functions under the direction and
supervision of the State Bank. which direction and supervision
shall be in accordance with the powers conferred on him by the
High Court.

Where the State Bank is satisfied that the affairs of a banking
company in respect of which an order under sub-section (1} has
been made, are being conducted in a manner detrimental to the
stability of the financial system in Pakistan or the interests of the

i
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depositors, it may take a decision under section 42D and
exercise any one or more of the Resolution powers provided
under section 42E or make an application to the High Court for
the winding up of the company, and where any such application
is made, the High Court shall not make any order extending the
period for which the commencement or continuance of all
actions and proceedings against the company were stayed under
that sub-section. :

(3) The special officer appoimted by the High Court under sub-
section (3} of this section shall continue to hold office until he is
removed from office, or until the bank resumes business. or until
a liquidator is duly appointed to wind up the business of the
bank.”

28. Amendment of section 46, Ordinance LV{] of 1962.—In the
said Ordinance. in section 46, for sub-section (2), the following shall be
substituted, namely:-—

“{2) Notwithstanding anything contained in section 279 of the
Compantes Act, 2017 {XIX of 2017), where an application is
made in respect of a compromise or arrangement between a
banking company and its creditors or any class of them or
between such company and its members or any class of them
before a High Court. the High Court may direct the State Bank
to make an inquiry in relation to the affairs of the banking
‘company and the conduct of its directors and when such a
direction is given, the State Bank shall make such inquiry and
submit its report to the High Court.™.

29. Omission of section 47, Ordinance LVII of 1962.—In the said
Ordinance, section 47 shall be omitted.

30. Amendment of section 49, Ordinance LVII of 1962.—In the
said Ordinance, in Section 49,—

(i} for sub-section (1), the followiny shall be substituied, namely- -

(1) Notwithstanding anything contained in section 279,
section 301 and section 428 of the Companies Act, 2017
(X1X of 2017). but without prejudice to its powers under
the sub-section (1) of section 45 or the State Bank’s powers
under section 42E, the High Court shall order the winding
up of a banking company—
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(a) ifthe banking company is unable to pay its debts; or

(b) it an application for its winding up has been made by
the State Bank under section 45, this section or
section 59,

(ii) sub-section (2} shall be omitted;
(iii}  in sub-section (3).—

{a) in clause (a), for sub-clause (1i1). the following shall be
substituted. namely: —

“(ii1) has been prohibited from receiving fresh deposits by
an order under sub-section (3) of section 26A: or™;

(b) after clause (a), amended as aforesaid, the following new
clause {aa) shall be inserted, namely;—.

“(aa) if an order has been made under section 42D and the
State Bank has determined that it is appropriate that
the banking company be wound up or part of the
assets and liabilities of the banking company has been
transferred to a transferee bank under section 42G or
10 a bridge bank under section 42H: or™;

{c) in clause (b), for sub-clause (iii), the following shall be
substituted. namely:—

“(iii} the continuance of the banking company is prejudicial
to the stability of the financial system in Pakistan or
the interest of i1ts depositors.™;

(iv) in sub-section (4). for the expression 163 of the Companies
Ordinance, 1984 (XLVII of 1984)", the expression “302 of the
Companies Act. 2017 {XIX of 2017} shall be substituted: and

{v)} in sub-section (6).—
{a) for the expression “the Companies Ordinance, 1984 (XLVII
of 1984)" the expression “the Companies Act. 2017 (XIX
of 2017)" shall be substituted: and

{b) for the full-stop at the end. a colon shall be substituted, and
thereafter the following proviso shall be inserted, namely:-

)
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3.

“Provided that notification shall be made to the State
Bank of a tiling for a winding up or an order made to that
effect in relation to a company that controls or owns a
substantial imerest in a banking company or a subsidiary of
a4 company that contrels a banking company. or of a
banking company. The official liguidator appointed over
such an entity shall be under obligation (o avoid any action
thai mav frusirate the achievement of the objectives
provided under section 42B and shall be under dutv to
coordinate with the State Bank in this respect.”™.

Substitution of section 51, Ordinance LVI] of 1962.—In the

said Ordinance, for section 51, the following shall be substituted, namely—

:
h

(3)

{4

32

State Bank to be official liquidator.— (1} Notwithstanding
anything contained in section 50, or in the Companies Act, 2017
(X1X of 2017), where the High Court has ordered the winding up
of a banking company under section 49, the State Bank may
apply for an order appointing the State Bank or any individual as
the official liquidator of the banking company in that
proceeding, and the High Court shall grant the application for
appointing the State Bank or such person as specified by the
State Bank as liquidator. Where a person specified by the State
Bank is appointed as liquidator, the remuneration of such
liquidator shall be determined by the State Bank.

Further, the High Court, on an application made by the State
Bank for appointment of official liquidator, shall appoint such
person as liquidator as specified by the State Bank in its
application either to fill a vacancy, or to dismiss and replace a
liquidator appointed under sub-section (1).

Subject to an order of the High Court, a liguidator appointed
under sub-scction (1} or sub-section (2} shall carry out its
functions under the direction and supervision of the State Bank.

Further. any liquidator appointed under sub-section (1) and sub-
section (2), shall have the power to transfer the assets and
liabiiities of the banking company to protect the interest of
depositors or maximize the value for all creditors as a whole.™.

Amendment of section 52, Ordinance LVII of 1962.—In the

said Ordinance, in section 32.in sub-section (1),—
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{i) for the expression “the Companies Ordinance, 1984 (XLVII of
1984)", the expression “the Companies Act. 2017 (XIX of
2017)" shall be substituted: and

(i1} for the full stop. occurring at the end. a ¢olon shall be substituted
and thereafter the following new proviso shall be added.
tamely:—

“Provided that such a liquidator shall provide any assistance
as the Deposit Protection Corporation may seek for the
re-imbursement of protected deposits and its other claims in a
timely manner.”,

33. Amendment of scction 58, Ordinance LVII of 1962.—In the
satd Ordinance, in section 58, -

(i) for sub-section (2} and (3), the following shall be substituted.
namely:—

*(2) Subject to sub-section (3), there shall be paid within the
period of ninety days as specified in sub-section (1), in the
first place, to each cligible depositor of the banking
company, a sum up to the amount prescribed by the Deposit
Protection Corporation under section 7 of the Deposit
Protection Corporation Act, 2016 (XXXVII of 2016) or the
balance at his credit whichever is less and any other
liabilities owed to the Deposit Protection Corporation under
sub-sections (1) and (2} ot’ section 22 of the Deposit
Protection Corporation Act, 2016 (XXXVII of 2016).

(3} The total amount paid to each ¢ligible depositor under sub-
section (2) shall not exceed the amount prescribed by the
Corporation under section 7 of the Deposit Protection
Corporation Act, 2016 (XXXVII of 2016)—

(1) where a depositor is maintaining more than onc
deposit account with a bankiny company; and

{ii) in the case of joint account holders of a deposit
account,™; '

(1)) in sub-section (4). after the word “every™ occurring thrice, the
word “eligible™ shall be inscried;

(ili}  in sub-section (3),—
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(A) atter clavse (a). the following new clause shall be inserted,
namely:—

“(aa) after payments have been made to depositors in-
accordance with clause (a), secondly, for pavment of
Resolution funding support provided by the Federal
Govermment under sub-section (1) of section 4217

(B) for clauses {b) and (c). the following shall be substituted.
namely:—

(b} after payments have been made in accordance with
clause (a) and {aa). thirdly, for payment on a pro rata
basis to every claimant entitted to preferential
payment under section 390 of the Companies Act,
2017 (XIX of 2017) or any other law for the time
beinyg in force;

{c} after payments have been made in full in accordance
with clauses (a). {aa) and (b}, fourthly, for pavmment on
a pro rata basis of the debts of the yeneral creditors;”;
and
(C) after clause (). substituted as aforesaid. the following new
clauses shall be added, namely:-

“(d) after payments have been made in full in accordance
with clauses (a), {aa) and (b) and (c), fitihy. for
payment on a pro rata basis of debts owed (o
sub-ordinated creditors; and

(¢) after payments have been made in full in accordance
with clauses (a), (aa), (b), (¢} and (d). finally, for
payment on a pro raa basis of equity to
shareholders.™;

(iv) in sub-section (6). for the expression “sub-section (1) of section
3A. leasing companies and modaraba companies”, the
expression “section JA and financial institutions as detined in
clause 31 of sub-section{l) of section 2 of the Companies Act,
2017 (XIX of 2017)" shall be substituted:

{(v) in sub-section {10),—
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{a} in clause (a). after the word “depositors™, the words “and
the Deposit Protection Corporation™ shall be added:

(b) after clause (b), the following new clause shall be inserted.
namely;

“{bb) payments to Federal Government pursuamt 1o clause
{aa) of sub-section (5).™;

(¢} in clause {c}, the word “and™ occurring at the end, shall be
omitted;

(d) after clause {d). the following new clauses shall be added,
namely:—

“(¢) payments to the sub-ordinated creditors pursuant to
clause (d) of sub-section (3); and

(N payments to the sharcholders pursuant to clause (e) of
sub-section (3).;

{vi) in sub-section (11), for the full stop at the end, a colon shall be
substituted and thereatter the following new proviso shall be
wiserted, namely:—

“Provided that in the application of clause (e} of sub-section
{10), sub-classes can be created based on the contractual terms
contemplating payments to be made to some sub-ordinated
creditors afler such other creditors.™; and

(vii) after sub-section (11) amended as aforesaid, the following new

sub-section shall be inserted, namely:-

“(12) The provisions of this section shall also apply to a banking
company under winding up that is not a member of the
Deposit Protection Corporation and in its application to
such a banking companv. shall have effect as if the word
“eligible” has been omitied from sub-sections (2), {3) and
{4).".

34. Amendment of section 59, Ordinance LVII of 1962.—In the

said Ordinance, in section 59, for the expression "203 of the Companies
Ordinance, 1984 (XLVIl of 1984)". the expression <347 of the Companies
Act, 2017 (XIX of 2017)" shall be substituted and for the expression 218 and
2207, the expression “379 and 380" shall be substiiuted.
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35

Amendment of section 82D, Ordinance LVII of 1962.—In the

said Ordinance. in section 82D, for sub-section {2}, the following shall be
substituted, namely: '

"(2)

36,

Prior to making a complaint, the complainant shall request the
concerned banking c¢ompany to redress the complainant’s
grievances and if the banking company either fails to respond or
makes a reply which is un-satisfactory to the complainant within
a pertod of thirty days, the complainant may file a complaint at
any time thereafter within a further period of thirty days:

Provided that the Banking Mobhtasib may. if satisfied that
there were grounds for the delay in filing the complaint. condone

the delay and entertain the complaint.™

Amendment of section B3, Ordinance LVII of 1962.—In the

said Ordinance, in section 83—

(a}

{b)

(<)

(d)

{¢)

in sub-section (l). for the words “fine not exceeding five
hundred thousand rupees™ the words “penalty of an amount as
specified in the Fourth Schedute™ shall be substituted:

in sub-section {IA). for the words “fine not exceeding ten
million rupees™ the words “penalty of an amount as specified in
the Fourth Schedule” shall be substituted:

in sub-section (1C), for the expression “fine not exceeding five
million rupees, and, where the contravention is a continuing one,
with a further fine which may extend to one hundred thousand
rupees tor every day during which such contravention
continues™. the words “penalty of an amount as specitied in the
Fourth Schedule” shall be substituted;

in sub-section {2). for the expression “fine™ occurring for first
time, the word “penalty™, and for the words “fine which may
extentd 10 one hundred thousand rupees for every day during
which such contravention continues™, the words “penalty of an
amount as specified in the Fourth Schedule™ shall be substituted:

in sub-section (3), for the expression “tine which may extend to
two hundred thousand rupees in respect of each offence, and it
he persists in such refusal. to further tine which may extend to
‘twenty rhousand rupees for every day during which the offence
continues”, the words “penalty of an amount as specified in the
Fourth Schedule™ shall be substituted:
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() in sub-section (4), for the expression “clause (a) of sub-section
{6} of section 407, the expression “sub-section (5} of section
26A" shall be substtuted:

(g) for sub-section {5), the following shall be substituted namely:-

~(5)

if any other provision of this Ordinance is contravened or
circutvented, or it any default is made in complying with
any requirement of this Ordinance or of any order. rule,
regulation, instruction. circular, notitication, guideline or
direction made or condition imposed thereunder, every
person who is knowingly a party to the contravention or
default or circumvention shall be punishable with penalty
of an amount as specified in the Fourth Schedule.”;

(hy after sub-section (5). substituted as aforesaid, the following new
sub-sections shall be inserted namely:-

“(5A)

{5B)

where any person recklessly or deliberately engages in any
un-safe or un-sound practice, circumvention of supervisory
tnstructions or deliberate breach of fiduciary duty causing
knowingly a substantial loss to a banking company or a
substantial pecuniary gain or other benefit to himself or 1o
any other person. by reason of regulatorv violation or
circumvention, deviation trom or breach of established
bankiny practices, such person shall be liable to penalty of
an amount as specified in the Fourth Schedule.

Any person aggrieved by impositen of a penalty under
sub-sections (3), (4). (3) and {(5A) may, within thirty days
from the date of intimation of the penalty, preter an appeal
to such officer of the State Bank superior in rank to the
afficer by whom the decision appealed against was given as
may be authorized in this behalf’ by the Governor Siate
Bank and anv order passed bv such authorised officer after
providing an opportunity of being heard shall be final.

Explanation.—For the purpose of this section, the
term “knowingly® shall have the same meaning as given
under section 41D.";

(i} in sub-section {6}, —

{a)

for the words “of a sum not exceeding such percentayge as is
five per cent above the bank rate™ the expression “as
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)

determined by the State Bank from time to time in
accordance with clause (a) and (b} below™ shall be
substituted; and

() n clause (b), for the colon at the end, a full stop shall be
substituted and thereafter the existing proviso shall be
omitted; and

after sub-seciion (8), the following new sub-section shall be
inserted, namely—

*{9) The Central Board of Directors of the State Bank may,

" alter or add to, the Fourth Schedule.”,

Amendment of section 84, Ordinance LV of 1962.—In the

said Ordinance, in section 84, in sub-section (1), for the expression “(18B),
(1C) and (1D)", the expression “(1AA), {I1B), {1C), (1D) and (2} shall be

substitured.

38,

insertion of new section, Ordinance LVII of 1962,—In the

said QOrdinance, after section 93C, the following new section shall be inserted.,

namely—

"Q3CA.

(2

)

Co-operation with other authorities.—{1) Notwithstandiny
anything contained in any other law for the time being in force,
the State Bank may enter into any agreement or memorandum of
understanding or any reciprocal arrangement with other central
banks. domestic or foreign regulatory, supervisory or Resolution
authority for the purpose of sharing and obtaining public or non-
public confidential information or cooperating and coordinating
actions relevant to the supervisory and Resolution objectives as
provided in this Ordinance, subject to such measures that the
State Bank may consider appropriate to protect the
confidentiality of any non-public information:

Provided that any agreement or memorandum of
understanding or any reciprocal arrangement, with any foreign
regulatory, supervisory or Reselution authority shall be carried
out subject to the prior approval of the Federal Government.

Subject to sub-section (1) the State Bank may. upon a request
from the foreign Resolution authority, make an order that the
effects of a Resolution measure taken by a foreign Resolution
authonty be fully or partially applicable to the banking company
concerned:
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(1}

{ii)

(iii)

Provided that, no such order shall be made, unless the State
Bank is satistied that—

in terms of its objeclive and anticipated results. the foreign
measure is comparable to the exercise of Resolution powers
under this Ordinance:

the relevant foreign authority’s laws allow for the recognition of
State Bank Resolution actions, if requested: and

recognizing a foreign measure would contribute to  the
achievement of Resolution objectives under this Ordinance, or
creditors of the bank or branch in Pakistan would be treated
equitably under the foreign Resolution proceedings. or such
recognition would have no fiscal implications in Pakistan, or not
contravene the public policy of Pakistan.™.

39. Sobstitution of section 94, Ordinance LVII of 1962.—In the
said Ordinance. for section 94, the following shall be substituted, namely: —

s.94-

Protection of action taken in good faith and indemnity.—(1)
No suit, prosecution or other tegal proceedings including for
damages shall lie against the Federal Government, a Provincial
Government. any officer of such Government. the State Bank,
Board of Directors or a member thereof. Governor. Deputy
Governors. member of any Board committee and officers and
employees of the State Bank. for any act of commission or
omission done in exercise or performance of any functions.
power or duty conferred or imposed by or under this Ordinance
upon such persons or iny rules and regulations made thereunder,
unless such act of commission or omission is proven beyond
reasonable doubt to have been done in bad faith and with mala-

Fide intent.

The Governor, Deputy Governors, Directors. memnbers of any
Board committee, officers and employees of the State Bank shatl
not be liable in their personal capacity for any act of commission
or omission undertaken in their official capacity in good faith. In
case of any such proceedings as mentioned in sub-section (1),
they shall be indemnified by the Stare Bank which shall bear all
the expenses thereof, unless an act or omission has been
subsequently determined to have been undertaken in bad faith
and with melu-fide intent,”,
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40. Insertion of Fourth Schedule, Ordinance LVII of 1962.—In (he
said Ordinance, atter Third Schedule, the following new Schedule shall be
added. namely:—

. “THE FOURTH SCHEDULE
THE BANKING COMPANIES ORDINANCE, 1962
|See Section 25(3), 831

Section Limit of Penalty Per day during which the default
continues
35(3) Upto Rs. 200,000/- Upto Rs. 10,000
83(1) Upto Rs. 5,000,000/ -
B3(1A) Upto Rs. 100.000.000;- -
83(1C) Upto Rs. 50,000,000/- Upio Rs. 100,000
83(2) - Upto Rs. 1.000.000
83(3) Upto Rs. 2.000.000: - Upto Rx. 100,000
23(5) Upto Rs. 2,000,000/- Upto Rs. 100,000
R334 For individual Upto Upto Rs. 1.000.000
Rs. 20.,000.,000/-
For financial institution |Upte Rs. 1.000,000".
Upto Rs. 20,0006,000/- or
Upto 0.5 of total assets
of such institution
whichever is higher

TAHIR HUSSAIN,

Secretary General.

BRINTRLY BY LHE MANAGER PRINLISNG CORFORATIUN OF PAKISTAN PRESS. 1SLAMABAD,
BURLISIFD BY THE DFPLU LY CONTRUAT FRSTATIONERY ANDTORMS. L NIVERSITY ROab KARACNHE



