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No. F. 22(16)/2015-Legis.-The following Act of Majlis-e-Shoora
(Parliament) received the assent ofthe President on the 5th Sep&mber,20l5 and is
hereby published for general information:-

Acr No. XIII or 2015
An Act to reform and repeal the Countemailing Duties bdinance, 2001
WffiREAs it is expedient to give

effd

in Pakistan to the provisions ofArticles

VI and XVI of the General Agreement on Tariffs and Trade, 1994, and to the
Agreement on Subsidies and Countervailing Measures and o firrther strengthen
the law relating to imposition of countervailing duties to offsct such subsidies, to
provide a fiamework for investigation and determination ofsuchcrbsidies and injury
in respect ofgoods imported into Pakistan;
ANo wsenres the imposition of tountervailing duties to offset injurious
subsidization is in the public interest;
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AND WHEREAS it is expedient to provide for certain reforms in the
Countervailing Duties Ordinance, 2001 (I of2001), by repealing it and re-enacting
the law for the purposes hereinafter appearing;

It

is hereby enacted as

follows:PART

I

PRELIMINARY

L

Short title, extent and commencement.{1) This Act may

be

called the Countervailing Duties Act, 201 5.

(2) It extends to the whole of Pakistan.
(3) It shall come into force

2.

Definitions.-In this Ac!

subject or context

(a)

at once..
unless there is anything repugnant in the

-

"Agreement on Subsidies" means the Agreement on Subsidies and
Countervailing Measures included in Annex ( I A) to the Final Ordinance
of the Results of the Uruguay Round conceming the Implementation
ofArticle XVI ofthe General Agreement on Tariffs and Trade, 1994;

(b)

"Appellate Tribunal" means theAppellate Tribunal established rrnder
the Anti-Dumping duties Law for the time being in force;

(c)

"Application" means an application submitted to the Commrssion
pursuant to sub-section (l) of section

(d)

"Compission" means the National Tariff Commission established

ll;

under the Law for the time being inforce;

(e)

(0

"country" means any country or territory whether a member of the
World Trade Organisation or not and includes a customs uni,)n or
customs territory;
"countervailing measures" means any measures that may be taken
by the Commission under this Act including imposition ofcounterv;riling

duties, whether provisional or definitive, or the acceptance of an
undertaking;

(g)

"definitive countehailing duty" means a dury imposed b), the
Commission under section 16, sub-section ( l5) ofsection l4 or subsection (2) ofsection l7;
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"domestic industry" means the domestic producers as a whole of a
like product or those whose qollective output ofthat product constitutes
a major proportion ofthe total domestic production ofthat product;
except when any such domestic producers are related to the exporters

or importers, or are themselves importers ofthe allogedty subsidised
product. In srrch a case "domestic industry" shall mean the rest ofthe
domestic producers:

Explanation.-For the pulposes of this clause, producers shall
deemed to be related to exporters or importers only

if-

be

(i)

one ofthem directly or indirectly controls the

(ii)

both of tlem are directly or indirectly controlled by the same
third person; or

(iii)

together they directly or indirectly control

a

otler;

third person:

Provided that there are grounds for believing or suspecting that
the effect ofthe relationship is such as to cause the producer concemid
to behave differently from non-related producers and for that purpose
one shall be deemed to conhol another when the former is legally or

operationally in a position to exercise restraint br direction over the
latter:

Provided further that, in exceptional circumstances, as may be
determined by the Commission, the domestic industry in relation to a
product in question may be divided into two or more cornpetitive
marke. ts and producers

a separate industry if

O
(ii)

within each such market may be regarded as

the-

producers within such a market sell all or almost all of their
production ofthe product in question in such a market; and
demand in such a market is not, to any substantial degree, supplied

by producers ofthe product in question located elsewhere in
Pakistan;

(i)

"Exporting country" means a country granting subsidy in respect of
an investigated product, which counky may be either -

(r)
(ii)

the country

oforigin ofthe investigated product; or

where the investigated product is not exported directly tqPakistan

but is transported through an intermediate country, such
intermediate country;
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"govemment" means the govemment or any public body within the
territory ofan exporting country;

(k)

"injury" means, unless otherwise specified, material injury to a domestic
industry, threat of material injury to a domestic industry or nraterial
r€tardation of the establishment of
imports are causing such injury;

(l)

"interested party"

a

domestic industry, when sut sidised

includes-

(D

an exporter, foreign producer, an importer of an investigated
product or an association a majorif ofthe members ol which
are producers, exporters or importers of such product;

(ii)

a producer of a like product in Pakistan or an association a
majority of the members of which produce a like product in
Pakistan; and

(iii)

such other person or group of persons as the Commissi<,n m6y,
by notification in the official Gazette, speciS;

(m) "investigated product" means a product which is subject to an
investigation under this Act;
(n)

"investigation" means an investigation conducted underthisltct;

(o)

"like product" means a product which is a like in all respec s to an
investigated product or, in the absence of such a product rmother
product which, although not a like in all respects, has characteristics
closely resembling those ofthe investigated product;

(p)

"prescribed" means prescribed by rules made under this Act,

(q)

"provisional countervailing duty" means a duty imposed by the
l3;

Commission under section

(r)

"public notice" means a notice published by the Commission in at
least one issue each ofa daily newspaper in the English langu rge and
a daily newspaper in the Urdu language having wide circulation in
Pakistan;

(s)
(t)

"Schedule" mean the Schedule to this Act;
"subsidy" means

a subsidy as defined in section 4 and "subsidization"
shall be construed accordingly; and
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"WTO" means the World Trade Organisation established pursuant to
the Marrakesh Agreement concluded in Marrakesh, Morocco, on the
l5th April, 1994.

II

PART

COUNTERVAILING MEASUR-ES

3.

Levy of countervailing

duty.-(l)

Where the Commission

determines in accordance with the provisions ofthisAct that any exporting country

pays or bestows, directly or indirectly, any subsidy upon the manufacture or
production therein or the exportation therefrom ofany investigated product including
any subsidy on transportation ofsuch product and such subsidy causes injury then,
upon the importation ofany such product into Pakistan, the Commission shall, by
notification in the official Gazette, impose acountervailing duty thereon as provided
for in this Act.

.

(2) For the purposes of this Act, a prduct shall be considered to be
subsidised if it benefits from a countervailable subsidy as provided for in section 4
and 5.

(3)

A subsidy may

ofthe country oforigin of
ofan intermediate country fiom which

be granted by a govemment

an investigated product or by the government

the investigated product is exported to Pakistan.

(4) Notwithstanding anything contained in this Acg where an investigated
product is not directly imported from the country oforigin but exported to Pakistan
from an intermediate country, the provisions ofthisAct shall be fully applicable and
such transaction shall, where considered appropriate by the Commission, be regarded
as having taken place between the country oforigin ofthe investigated product and
Pakistan.
PART

III

DEFINITION OF SUBSIDY, COUNTERVAILABLf, AIID
NON-COUNTERVAILABLE SUBSIDIDS

4.

Circumstances in which subsidy shell be deemed to exist.-A

subsidy shall be deemed to exist

(a)

if-

there shall be financial contribution by a govemment,

(i)

where-

the govemment practice involves direct transfer offunds including

grants, loans and equity infusion, or potential direct transfer
firnds or liabilities, or both;

of
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govemment revenue that is othenvise due is foregonc or not
collected including fiscal incentives such as tax credits:
Provided that exemption ofan exported product from <luties

or taxes bome by a like product when destined for don estic
consumption, or remission of such duties or taxes in amr)unts
not in excess ofthose which have accrued. shall not be de,:med
to be a subsidy provided that such exemption is grant:d in
accordance with the provisions of the First, Second and 'fhird
Schedules;

(iii)

the govemment provides goods or services other than general
infrastructure or purchases goods; or

(iv)

the govemment makes payments to a funding mechanis

r,

or

entrusts or directs a private body to carry out one or more r)fthe
type offunctions specified in sub-clauses (i), (ii) and (iii) rvhich
would normally be vested in the govemment and the practice in,
no real sense, differs from practices normally follow<:d by
govemments;

(b)

there is any form of income or price support within the meaning of
Article XVI ofthe General Agreement on Tariffs and Trade, t994;
and

(c)

a benefit is thereby conferred.

5.

Countervailable subsidies.-{l) A subsidy shall be subject to
countervailing measures under this Act only if the Commission determine; that
such subsidy is specific in accordance with the principles set out in sub-sections (2),
(3). 1a) and (s).

(2)

In order to determine whether a subsidy is specific to an enterprise,
industry or a group ofenterprises or industries, hereinafter referred to as "c:rtain
enterprises", within the jurisdiction of a granting authority, the Commission shall
apply the following principles, namely:-

(a)

where the granting authoriry, or the legislation pursuant to whir:h the
granting authority operates, explicitly limits access to a substdy to
certain enterprises, such subsidy shall be specific;

(b)

where the granting authority, or the legislation pursuant to whir:h the
granting authority operates, establishes objectives criteria or conditions
goveming the eligibility for, and the amount of, a subsidy, spec:ficity
shall not exist, provided that the eligibility is automatic and tha: such

criteria and conditions are strictly adhered to;

P,^Rr
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Explanation.-For the purposes of clause (b), objective criteria or
conditions mean criteria or conditions which are neutral, which do not
favourcertain enterprises over otheq and which are economic in nature
and horizontal in application, such as, number ofemployees or size of
enterprise. Such criteria or conditions must be clearly set out by law,

regulation, or other official document, so as to be capable of
verification; and

(c)

if, notwithstanding any appearance ofnon-t'pecificity resulting from
the application ofthe principles laid down in clauses (a) and (b), there
are reasons to believe that the subsidy may in fact be specific, the
following other factors may be considered by the Commission, namely:-

(D

use of a subsidy programme by a limited number
enterprises;

(ii)

predominant use by certain enterprises;

(iii)

granting ofdisproportionately large amounts ofsubsidy to certain
enterprises; and

(iv)

manner in which discretion has been exercised by the granting
authority in the decision to grant a subsidy;

of certain

Explanalion.-F or the purposes of clause (c), information on
the frequency with which applications for a subsidy are refused or
approved and the reasons for such decisions shall, in particular, be
considered.

(3)

In applying the provisions of claube (c) of sub-section (2), the

Commission shalltake into account the extent ofdiversification ofeconomic activities
within thejurisdiction ofa granting authority and tle length of time during which
subsidy programme has been in operation.

(4) A subsidy which is limited

to certain enterprises located within a
designated geographical region within thejurisdiction ofa granting authority shall
be specific.

(5) The setting or changing ofgenerally applicable tax rates by all levels
ofthe government entitled.to do so shall not be deemed to be a specific subsidy.
(6)

Notwithstanding anyhing contained in sub-sections (2), (3), (4) and

(5), the following subsidies shall be deemed to be specific,

(a)

namely:-

subsidies contingent, in law or in fact, whether solely or as one of
several other conditions, upon export performance, including those
illustrated in the First Schedule:
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Provided that subsidies shall be considered by the Commi:rsion

to be contingent in fact upon export performance when the facts
demonstrate that granting of a subsidy, without having been rnade
legally contingent upon export performance, is in fact tied to actual or
anticipated exportation or export eamings:
Provided firrther that the mere fact that a subsidy is accorded to
enterprises which export shall not for that reason alone be consirlered
by the Commission to be an export subsidy for the purposes of this
clause; and

(b)

subsidies contingent, whether solely or as one

of several other

conditions, upon the use ofdomestic over imported goods.

(7) Any determination of specificity by the Commission under this soction
shall be substantiated on the basis oipositive evidence.

6.

Non-countervailable subsidies.-Subsidies which are not specific
with the provisions ofsection 5, shall not be subjected
to countervailing measures under this Act.
as determined in accordance

PART IV

CALCULATION OF THE AMOUNT OF COUNTERVAILABLE
SUBSIDY

7.

Calculation of amount of countervailable subsidy.-(l ) The

amount ofcountervailable subsidy, for the purposes ofthis Act, shall be calc ulated
by the Commission in terms ofany benefit conferred on a recipient which is found
to existduring an investigation period for subsidization, which period shall normally
b€ the most recent accounting year ofthe beneficiary but may be any other r:eriod
ofat least six months prior to initiation ofan investigation for which reliable fir,ancial
and other relevant data are available.

(2)

In determining the amount of countervailable subsidy the Comnrission
shall apply the following principles to calculate any benefit conferred on the re,:ipient
as referred to in sub-section

(a)

(l ), namely:-

govemment provisions of equity capital shall not be considered to

confer any benefit, unless an investment can be regarrled as
inconsistent with the usual investment practice including, lbr the
provision of risk capital of private investors in the territorl of an
exporting country;

@)

a loan by a govemment shall not be considered to confer any t'enefit,

unless there is a difference between the amount that a firm receiving

PART
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the government loan pays on it and the amount that the firm would
pay for a comparable commercial loan which the firm could actually
obtain on the market, in which event the benefit shall be the difference
between these two amounts;

(c)

a loan guarantee by a govemment shall not be considered to confer
any benefit, unless there is a difference between the amount that a
firm receiving the guarantee pays on the loan guaranteed by the
govemment and the amount that the firm would pay for a comparable
commercial loan in the absenie ofthe guarantee, in which case the
benefit shall be the difference between these two amounts, adjusted
for any difference.in fees; and

(d)

provision ofgoods or services or purchase ofgoods by a govemment
shall not be considered to confer any benefit, unless the provision is
made for less than adequate remuneration or the purchase is made
a

for more than adequate remuneration, and the adequacy of
remuneration shall be determined in relation to prevailing market
conditions for the product or service in question in the country of
provision or purchase including price, quality, availability, marketability,
transportation and other conditions ofpurchase or sale.

8. General pmvisions on calculation of counter-vailable subsidies.(1) Subject to sub-section (2), the amount of counter-vailable subsidies shall be
determined by the Commission in terms ofsubsidization per unit ofan investigated
product exported to Pakistan and in establishing such amount the following elements
may be deducted from the total subsidy, namely:(a)

any fee or other costs necessarily incurred in order to
obtain a subsidy; and

(b)

export ta-\es, duties or other charges levied on export ofan investigated
product to Pakistan specifically intended to offset a subsidy.

qualifr for

or, to

(2) Where an interested party claims a deduction under sub-section
such party shall prove to the Commission that the claim isjustified.

(3)

(l)

Where a subsidy is not granted by.reference to the quantities

manufactured, produced, exported or transported, the amount of counter-vailable
subsidy shall be determined by allocating the value ofthe total subsidy, as appropriate,
over the level of production, sales or exports ofthe products concemed during an
inr estigation period for subsidization.

(4)

Where a subsidy can be linked to acquisition or future acquisition of
ofcounter-vailable subsidy shalI be calculated by spreading
period
which reflects normal depreciation ofsuch assets in the
a
the subsidy across

fixed

assets, the amount
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industry concerned, and the amount so calculated lvhich is attributable to an
investigation period, including that which derives from fixed asset acquired before
such period, shall be allocated as provided for in sub-section (2):
Provided that where assets are non-depreciating, a subsidy shall be ralued
as an interest-free loan, and be treated in accordance with the provisions of clause
(b) of sub-section (2) of section 7.

(5)

Where a subsidy cannot be linked to acquisition offixed assets, the
amount ofany benefit received during an investigation period shall, in princirle, be
attributed to this period, and allocated as provided for in sub-section (2), unless
special circumstances arise justifuing attribution over a different period.

PART V

DETERMINATION OF INJURY

9.

Determination of injury.{l) A determination of injury by the
Commission shall be based on positive evidence and shall involve an objective
examination

(a)
(b)

of-

volume ofany subsidised imports and their eflect on prices in do;lestic
market for like products; and
consequent impact ofsubsidised imports on domestic industry

Explanation.-With regard to volume of any subsidised imports,
consideration shall be given by the Commission to whether there has t,een a
significant increase in subsidised imports, either in absolute terms or relalive to
production or consumption in Pakistan. With regard to effect of any subsidised
imports on prices, consideration shallbe given by the Commission to whether tlere
has been significant price under-cutting by the subsidised imports as comparel with
the price of a like product of domestic industry, or whether the effect oi' such
imports is otherwise to depress prices to a significant degree or prevent price inc reases
which would otherwise have occurred, to a signihcant degree, provided that no one
or more ofthese factors shall be deemed to necessarily give decisive guidance.

(2)

Where imports of a product from more than one country are

simultaneously subject to an investigation, the effects of such imports may be
cumulatively assessed by the Commission only if it determines that-

(a)

The amount ofsubsidisation established in relation to the importr from
each country is more than de minimus as defined in sub-section (3) of
section l5 and the volume of imports from each country is not negligible;
and
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ofthe imports is appropriate

in the light ofconditions of competition between imported products
and the conditions ofcompetition between the imported products and
a like domestic product.

(3)

An examination by the Commission ofan impact of subsidized imports
on a domestic industry concemed may include an evaluation ofall relevant economic '
factors and indices having a bearing on tbe state ofthe domestic industry including
the fact that the domestic industry is still in the process of recovering from the
effects ofpast subsidisation oi dumping, the magnitude ofthe amount of countervailable subsidies, actual and potential decline in sales, profits, outpuq market share,
productivity, retum on investments, utilization ofcapacity, factors affecting domestic
prices, actual and potential negative effects on cash flow, inventories, employment,
wages, groMh, abilityto raise capital or investments and, in the case ofagriculture,
whether there has been an increased burden on Govemmdnt support programmes.

(4) The Commission shall satisfy iselfthat subsidised imports are, through
the effects of subsidies, as set forth in sub-sections (l) and (3), causing injury
within the meaning ofthis Act. The consideration ofa causal relationship between
subsidised imports and injury to domestic industry shall be based on an examination
by the Commission ofall relevant evidence before it.
(5)

The Commission shall examine known factors other than subsidised
imports which are injuring domestic industry to ensure tlrat injury caused by such
other factors is not attributed to subsidised imports. Such other factors may include
factors such as the volume and prices of non-subsidised imports, contraction in
demand or changes in pattems of consumption, restrictive trade practices of and
competition between a foreign country and domestic producers, developments in
technolory and export performance and productivity ofdomestic industry.

(6)

The effect ofsubsidised imports shall be assessed by the Commission
in relation to the production by domestic industry ofa like product when available
data permits separate identification ofthat production on the basis ofsuch criteria
as the production process, producers' sales and profits:

Provided that where such separate identification ofthat production is not
possible, the effects ofsubsidised imports shall be assessed by the Commission by
examination ofthe production ofthe narrowest group or range ofproducts including
a like product, for which the necessary information can be provided.

(7)

A determination of a threat ofmaterial injury by the Commission shall

be based on facts and not merely on allegation, conjectule or remote possibility and
any change in circumstances which would create a situation in which subsidy would

cause injury must be foreseen and imminent.
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(8) In making a determination regarding the existence of a thrrat
material injury, the Commission shall take into consideration factors such as--

I

of

(a)

the nature of subsidy or subsidies in question and any trade e'fects
likely 1o arise therefrom:

(b)

any significant rate ofincrease of subsidised imports into a donrestic
market indicating the likelihood of substantially increased imporls;

(c)

sufficient freely disposable capacity of an exporter or an imr inent
substantial increase in such capacity indicating the likeliho,rd of
substantially increased subsidised exports into Pakistan, account being
taken ofthe availability ofother export markets to absorb any additional
exports;

(d)

whether imports are entering at prices that would, to a signiicant
degree, depress prices or prevent price increases which otherwise
would have occurred and would probably increase demand for firrther
imports; and

(e)

inventories ofan investigated product

Explanation.-None of the factors specified in sub-section (8) by itself
shall be deemed to necessarily give decisive guidance but the totality ofthe f:lctors
considered by the Commission must lead to the conclusion that further subsidised
exports are imminent and that, unless protective action is taken, material injury will
occur-

10. Further

circumstances in which injury may be found to exist.domestic industry in relation to a product in question has been divided
into two or more competitive markets and the producers within each such nrarket
regarded as a separate industry in accordance with the second proviso to clarrse (i)
ofsection 2, injury may be found to exist even where a major portion gfthc total
domestic industry does not suffer injury provided that, there is a concentrat on of
subsidised imports into such a separated market, and provided further th 1t the
subsidised imports are causing injury to the producers of all or almost all ,rf the
( I ) Where

production within such market.

(2)

Where injury is found to exist in the circumstances referred to itr subsection ( I ), the exporters or the govemment granting countervailable subsidie:; shall
be given an opportunity to offer an undertaking in accordance with section l4 in
respect ofthe region concemed or to cease exporting at subsidised prices to the
region concemed prior to any countervailing measures being applied by the
Commission under this Acr-

P^* If
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(3) In the circumstances referred to in sub-section (2), special account
shall be taken by the Commission ofany interest ofthe region and if an adequate
undertaking is not offered promptly or if the situations set out in sub-sections ( l3)
and ( l4) ofsection l4 apply. a provisional or definitive countervailing duty may be
imposed by the Commission in respect of domestic industry as a whole.

(4)

The provisions ofsub-section.(6) ofsection 9 shall applytothis section

PART VI

INVESTIGATION

11. Initiation

investigation.{

) Save as provided for in sub-section
( I 1), the Commission shall initiate an investigation to determ ine the existence, degree
and effect ofany alleged subsidy only upon receipt of awritten application by oron

of

1

behalf of domestic industry.

(2) An application shall be submitted to the Commission in such manner,
number and form and with such fee as may be prescribed. It shall include sufficient
evidence ofthe existence ofa subsidy and, ifpossible, its amount, injury within the
meaning ofthis Act and a causal link between the subsidized imports and the alleged
injury. The application shall also contain such information as is reasonably available
to an applicant on the following, namely:(a)

identity ofthe applicant and a description ofthe volume and value
domestic production ofa like product by the applicant:

of

Provided that where an application is made on behalfofdomestic
industry, the application shall identiry the industry on behalfofwhich
the application is made by a list ofall known domestic producers of
the like product or, association ofdomestic producers ofthe like product
and, to the extent possible, a description ofthe volume and value of
domestic production of the like product accounted for by such
producers;

(b)

complete description ofan allegedly subsidised product including its
current customs tariffclassification number as contained in the First
a

Schedule to the CustomsAct, 1969 (lV ofl969), the name ofexporting
country, identity ofeach known exporter or foreign producer, and a
list ofknown persons importing the product in question;

(c)

evidence with regard to the existence, amount, nature and
countervailability ofsubsidy in question; and

(d)

information on changes in volume ofallegedly subsidised imports, the
effect ofthose imports on prices ofa like product in domestic market
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and the consequent impact of the imports on domestic indusiy as
demonstrated by relevant factors and indices having a bearing on the
state of domestic industry such as those listed in the explanation to
sub- section (l) ofsection 9, and in sub-section (3) ofsection 9.

(3)

The Commission shall examine the accuracy and adequacy oithe
evidence provided in an application to determine whether it is compliant witlr the
requirements ofsub-section (2) and in order to determine whether there is suffir:ient
evidence to justifo initiation of an investigation.

(4)

An investigation may be initiated by the Commission in ordr:r to

determine whether or not the alleged subsidies are specific in accordance with the
principles set out in section 5.

(5) An investigation may also be initiated by the Commission in respect of
subsidies which are non-countervailable in accordance with the provisions ofset:tion
6 in order to determine whether or not the conditions set out therein have been met.

(6) An investigation may be initiated by the Commission in resper:t of
measures of any type to the extent that they contain an element of subsidy as
defined in section 4.
(7) An investigation shall not be initiated by the Commission pursuart to
sub- section (l) unless the Commission is satisfied, on the basis ofan examination
to the degree ofsupport for, or opposition to, an application expressed by dom,:stic
producers ofa like product, that the application has been made by or on behalfof
domestic industry
as

(8)

An application shall be considered to have been made by or on behalf
of domestic industry ifit is supported by those domestic producers whose colle< tive
output constitutes more than fifty percent ofthe total production ofa like pro,luct
produced by that portion of domestic industry expressing either support fcr or
opposition to the application:
Provided that no investigation shall be initiated by the Commission uhen
domestic producers expressly supporting an application account for less than twentyfive percent ofthe total production ofa like product produced by domestic indu;try.

(9) The Commission shall,:rs soon as possible after receipt ofa properly
documented application in accordance with the requirements ofsection I l, and in
any event before initiation ofan investigation. give notice to an exporting coulttry,
which shall be invited for consultations with the aim ofclarifoing the situation zs to
matters referred to in sub-section (2) and arriving at a mutually agreed solution.
(10)

The Commis sion may, suo molo, initiate an investigation without hadng
received a written application by or on behalfofdomestic industry ifit has sufficient
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evidence ofthe existence ofcountervailable subsidies and injury within the meaning

of this Act.

(11) The evidence both of subsidy and of injury shall be considered
simultaneously by the Commission in the decision on whether or not to initiate an
investigation and an application shall be rejected where there is insufficient evidence
ofeither countervailable subsidies orofinjury tojusti! initiation ofan investigation:
Provided that an investigation shall not be initiated against countries whose

imports represent a market share of below one per cent unless such countries
collectively account for three per cent or more of domestic consumption.

(12) An application may be withdravm by an applicant prior to initiation of
an investigation by the Commission, in which case it shall, subject to the provisions
of sub- section (l ) ofsection 15, be deemed not to have been made:
Provided that upon withdrawal ofan application any fee paid by an applicant
pursuant to sub-section (2) shall stand forfeited in favour ofthe Commission.

(13) Where, after consultation with an exporting country as provided for in
sub- section ( l0), the Commission is satisfied that there is sufTicient evidence to
justiS initiating an investigation, the Commission shall give notice ofsuch decision
by means ofa public notice ofinitiation ofan investigation, and the initiation ofan
investigation shall be effective on tle date on which such notice is published.

(14) Where theCommission does not consider it appropriate to initiate an
investigation it shall inform an applicant of its decision.

(15) The public notice ofinitiation ofan invesigation referred to in sub(14)
section
shall announce initiation ofan investigation, indicate the product and
countries concemed, give a summary ofthe information received, provide that all
reletant information is to be communicated to the Commission, state the periods
within which any interested party may make itself known, present its views in
writing and submit information if such views and information are to be taken into
account during $e investigation and shall also state the period within whieh interested
parties may apply to b€ heard by the Commission in accordance with sub-section
(4) of section 12.

(16) The Commission shall

advise any exporters, importers and any

association of importers or exporters known to

it to be concemed,

as

well

as an

exporting country and an applican! of initiation ofan investigation and, subject to
the requirements of section 29, provide the full text ofan application to the known
exporters and to the authorities ofan exporting country, and make it available upon
request to other interested parties involved:
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Provided that. where the Commission determines that the number of
exporters involved is particularly high, tlre fulltext ofa written complaint may irrstead
be provided by the Commission on ly to the authorities ofan exporting countrr' or to
a relevant association.
(I

7) An investigation shall not hinder the procedures ofcustoms clearance

12. Principles governing investigation.{ I ) Following initiation of
an investigation, the Commission shall commence an investigation an<. such
investigation shall cover both subsidisation and injury which, shall be investigated
simuItaneously.

(2)

(a)

For the purpose

of,-

a ri:presentative finding, an investigation period shall be selected by

the Comntission which, in the case ofsubsidisation shall, normally,
cover an investigation period provided for in section 7 and infornation
relating to a period subsequent to the invesligation period shrrll not,
normally, be taken into account by the Commission; and

(b)

an investigation

ofinjury, the investigation period shall nonnally cover

thirry-six months:
Provided that the Commission may at its sole discretion, select a shorter or
longer period if it deems it appropriate in view ofavailable information regarding
domestic industry and an investigated product.

(3) Parties receiving questionnaires from the Commission ust:d in a
countervailing duty investigation shall be given at least thirty days to reply arrd such
time limit for exporters shall be counted from the date ofreceipt ofthe questir)nnaire
which, for this purpose shall be deemed to have been received one week fiom the
day on which it was sent to a respondent or transm itted to an appropriate diplomatic
representative of an exporting country:
Provided that where a party shows due cause for an extension to the
satisfaction ofthe Commission, an extension ofnot more than thirty days may be
granted by the Commis'sion at its discretion.

(4) Any interested party which has made itself known in accordance with
sub- section (16) ofsection ll shall be heard by the Commission if it has, within the
period prescribed in a public notice of initiation ofan investigation made a written
request for hearing showing that it is an interested party likely to be affecterl by the
result of an investigation and that there are particular reasons why it sh,:uld be
heard.
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(5) Opportunities shall, on request, be provided for any importers, exporters
and an applicant, rvhich have made themselves known in accordance with subsection ( 16) ofsection I I and the govemment ofan exporting country to meet those
parties having adverse interests. so that opposing views may be presented and
rebuttal arguments offered. Provision of such opportunities shall take account of
the need to preserve confidentiality and ofconvenience ofthe parties. There shall
be no obligation on any party to aftend such meeting and failure to do so shall not be
prejudicial to that party's case. Oral information provided under this sub-section
shall only be taken into account by the Commission to the extent that the same is
subsequently confirmed in writing and provided to the Commission.

(6) Without prejudice to the provisions of section

42, an applicant, the

government ofan exporting country, importers and exporters and their representative
associations, which have made themselves known in accordance with sub-section
( l6) ofsection I l, may, upon written request, inspect all information made available
to the Commission by any party to an investigation, as distinct flom intemal documents
prepared by the Commission, which is relevant to presentation oftheir cases and is
not confidential within the meaning ofsection 29, and that it is used in an investigation.
Such parties may respond to such information and their comments shall be taken
into consideration wherever they are sufficiently substantiated in a response.

(7)

Save as provided for in section 28, any information which is supplied by
parties
interested
and upon which findings are based shall, to the extent possible, be
examined for accuracy by the Commission.

(8) An investigation shall, whenever possible, be concluded within one
year and in no event later than eighteen months from its initiation, in accordance
with the findings made pursuant to section 14 for undertakings or the findings made
pursuant to section l6 for definitive action.
(9) Throughout
counfy

an investigation, the Commission shall afford an exporting

a reasonable opportunity to continue consultations with
the factual situation and arriving at a mutually agreed solution:

a

view to clariSing

Provided that the Commission may continue an investigation during such
consultations.
( l0) The Commission shall allow industrial users ofan investigated product
in Pakistan, and representative consumer organisations in cases where the

investigated product is commonly sold at retail level in Pakistan to provide to the
Commission, in writing, no later than two months after initiation of an investigation,
information conceming matters relevant to the investigation regarding subsidisation
dumping and injury.
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PART VII

PROVISIONAL COUNTERVAILII{G MEASTIRES

13. Provisional countcrvailing dutics.---(1)
duty shall be imposed by the Commission if

(a)

Provisional countervailing

-

an investigation has been initiated by the Commission in acc<,rdance

withsectionll;

(b)

a public notice

of initiation of an investigation has been giren and
interested parties have been given adequate opportunities to submit
information and make comments in accordance with sub-secti:n ( 16)
ofsection i l; and

(c)

a provisional affirmative determination has been made by the
Commission that a subsidy exists and that there is consequen injury
to domestic industry.

(2)

A provisional countervailing duty shall not be imposed earli-'r than
sixty days from initiation of an investigation but no later than nine month s from
initiation ofthe investigation and shall be in an amount equal to the total am runt of
countervailable subsidies as provisionally established by the Commission

:

Provided that the amount ofthe provisional countervailing duty slall not
exceed the total amount ofsubsidisation as provisionally established, but it rnay be
less than the margin if such lesser duty would b9 adequate to remove the injury to
the Domestic Industry. .

(3)

A provisional countervailing duty shall be in the form ofcash tleposit
equal to or less than, the amount of the provisionally calculated amount of
subsidisation, ifsuch lesser duty would be adequate to remove the injury:
Provided that the release of a product concemed for free circulation in
Pakistan shall be subject to provisions ofsuch cash deposit.

(4) A provisional countervailing duty shall be imposed for

a period not

exceeding four months.

PART

VIII

UNDf,RTAKINGS AND TERMINATION WITHOUT MEASURES

14. Undertakings.{ I ) An investigation may

be terminated by the

Commission without imposition ofprovisional or definitive countervailing duties upon

receipt ofa satisfactory voluntary undertaking under

(a)

which-

an exporting counIry agrees to eliminate or lim il subsidy or takr: other

measures concerning its effects; or
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an1' cxpofter undertakes to revise its prices or to ccase expons in
question as long as such exports bencfit from countervailable subsidies,

so that the Commission is satisfied that the injurious effect of the
subsidies is eliminated.

(2) Price increases under such undertakings shall not be higher than those
rvhich are necessary to offset the amount ofcountervailable subsidies and shall be
lcss than the amount ofcountervailable subsidies ifsuch increases would be adequate
to remove injury to domestic industry.
(3) Undertakings may be suggested by the Commission but no country or
exporter shall be obliged to enter into such an undertaking and the fact that countries
or exporters do not offer such undertakings, or do not accept an invitation to do so,
shall in no way prejudice the outcome ofan investigation by the Commission :
Provided that the Commission may in such circumstances determine that a
threat of injury is more likely to be realised ifthe subsidised imports continue.

(4)

Undertakings shallnot be sought or accepted by the Commission from
countries or exporters unless a provisional affirmative determination ofsubsidisation
and injury caused hy such subsidisation has been made by the Commission.

(5)

Save in exceptional circumstances, undertakings may not be offered
later than the cnd ofthe period during which representations may be made pursuant
lo sub-seclion (7) of section 30.

(6)

The decision to accept an undertaking shall rest with the Commission.

Explunation.-Th e Commission may not accept a price undenaking if it
considers the acceptance thereofto be impractical because the number ofactual or
potential exporters is too great or for reasons of general policy or for any other
reason.

(7)

An exporting country or exporter concemed may be provided with

the reasons for rvhich it is proposed to reject an offer ofan undertaking and may be
given an opportunity to make comments thereon and the reasons for rejection shall
be set out in a definitive decision by the Commission.

(8)

Parties which olfer an undertaking shall be required to provide a nonconfidential version ofsuch undertaking so that it may be made available to interested
parties to an investigation.

(9)

[fan undertaking is accepted by the Commission, it shall nevertheless
if it receives a request from an exporting country or

complete an investigation

exporter in rvriting to continue such investigation orwhere the Commission so decides

on its own accord.
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0)

In the event the Commission makes a negative de termination of
subsidisation and injury pursuant to an investigation continued under sub-section
(I

(9), an undertaking in question shall autornatically lapse except in cases rvht:re the
Commission deterrnines that such a detennination is due in large part to tlle existence
ofsuch undertaking in which case the Comm ission may require that such undertaking
be maintained forareasonable period oftime to be determined by the Comm ssion.
(1 1) In the event the Commission makes an affirmative determinat ion of
subsidisation and injury pursuant to an investigation continued pursuant to sub-section
(9), an undertaking in question shall continue consistent with the provisions ofthis

Act.
( 12) The Commission may require any country or exporter from whom an
undertaking has been accepted to provide, periodically, information relevanl to the
fulfilment of such undertaking and to permit verification of such information.

(13) Failure to provide any information requested by the Comn ission
pursuant to sub-section ( l2) shall be deemed to be a violation ofan undertal.ing in
question.

(14)

Where undertakings are accepted from certain exporters during the
course ofan investigation, they shall, for the purpose ofsections 19,20,21 ;md 23
be deemed to take effect from the date on which the investigation is conclu<led for
an exporting country.

(15) Ifan undertaking

is

violated or deemed to be violated, the Comnrission

may, subject to the provisions of this Act. take expeditious actions, which may
include immediate application ofprovisional measures using the best infonnation
available. In such cases, a definitive countervailing duty may be levied in accordance
with the provisions ofthis Act on products entered for domestic consumption not
more than ninety days before the application ofsuch provisional measures, 3xcept
that any such retroactive assessment shall not apply to imports entered before such
violation of the undertaking.

I5.

Termination of investigation without measures.-(1) An

application submitted pursuant to section I I may be withdrawn at any time after an
investigation has been initiated, in which case the Commission shall terminate the
investigation without imposition ofany measures provided for in thisAct:
Provided that the Commission may,

ifit

considers it fit to do so, continue an

investigation notwithstanding the withdrawal ofan application in which evrnt, the
Commission may, subject to the provisions ofthisAct impose such measurerias are
provided for in this Act.

(2) Where, the Commission determines in accordance with the pro',isions
ofsub- sections (3), (a), (5), and (6) that the amount ofcountervailable subsidies is
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negligible or, rvhere lhe volume ofsubsidised impor1s- whether actual or potential,
or injury is negligible then it shall imrnediately terminate an investigation.

(3)

The amount of countervailable subsidies shall be considered to be
negligible if such amount is less than one per cent ad laloren, except that in the
case of investigations conceming imports from developing countries the negligible
subsidy threshold shall be two per cent ad valorent.

(4) Injury shall normally be regarded as negligible where the market share
ofany imports is less than the amounts set out in the proviso to sub-section ( 12) of
section I I .

(5) In the case of an investigation

concerning imports from developing
volume
subsidised
imports
countries, the
of
shall be considered negligible if it
represents less than four per cent ofthe total imports ofa like product in Pakistan,
unless imports from developing countries whose individual shares oftotal imports
represent less than four per cent collectively account for more than nine per cent of
the total imports ofa like product in Pakistan.

(6)

In the case ofan investigation concerning imports fiom countries other

than developing countries, the volume of subsidised imports shall be considered
negligible if it represents less than three per cent of the total imports of a like
product in Pakistan, unless imports from such countries under investigation which
individually account for less than Ihree per cent ofthe lotal imports ofa like product
in Pakistan collectively account for more than seven per cent of imports ofthe like

product in Pakistan.

(7)

Termination of an investigation under this Act or conclusion of an

investigation without imposition ofmeasures shall not be a bar to filing of ade not'o
application for a new investigation immediately after termination or conclusion of
the investigation. The Commission shall treat the application in accordance with
provisions of this Act.

PART IX

DEFINITIVE COUNTERVAILING DUTIES

16. Imposition of definitive countervailing duties.{l)

Where the

Commission has established the existence of countervailable subsidies and injury
caused thereby, a definitive countervailing duty shall be imptsed by the Commission,
unless the subsidy in question is rvithdrawn or it has been demonstrated to the
salisfaction ofthe Commission that the subsidies no longer confer any benefit on
any exporters involved.
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(2) A definitive countelailing duty shall be an amount equal to or less
than the amount of counlervailable subsidies from which any exporters lrave reen
found to benefit, as established by the Commission in accordance with thc provi: ions
ofthis Act:
Provided that the amount of the countervailing duf shall not exceerl the
total amount ofsubsidisation established but it may be less than the total amor nt if
such lesser duty would be adequate to remove injury to the dorrestic industry

(3)

A definitive countervailing duty shall be imposed in an appropriate
amount in each case, on a non-discriminatory basis, on imports ofa product frorn all
sources found to benefit from countervailable subsidies and causing injury except
as to imports from those sources from which undertakings under section 14 have
been accepted by the Commission.

(4)

When the Commission has limited its examination in accordance with
section 27, any definitive countervailing duty applied to imports from exporters or
producers which have made themseives known in accordance with section 2l'but
were not included in an examination shall not exceed the weighted average amcunt
ofcountervailable subsidies established for parties in a sample.

(5)

For the purposes ofsub-section (4), the Commission shall disregard

any negligible amounts ofcountervailable subsidies and amounts ofcountervailable
subsidies established in the circumstances referred to in section 28.

(6)

Individual duties shall be applied to imports from any exportor or

producer for which an individual amount of subsidisation has been calculated as
provided for in section 27.

PART X

RETROACTIVITY

17. Retroactivity.-( I ) Save as otherrvise provided in tl.ris sect ion,
provisional and definitive countervailing duties shall only be applied to proi ucts
which enter Pakistan for consumption after the time when the requirements set out
in sub-section (l) ofsection 13 and sub-section (l) ofsection 16, as the case may
be. have been

(2)

fulfilled.
Where the Commission makes a final determination of injury, buf not

ofa threat thereofor of material retardation ofthe establishment ofan industry or,
in the case of a final determination of a threat of injury, where the Cornmission
determines that the effect ofsubsidised impofts would, in the absence ofprovisional
measures, have led to a determination of injury, definitive countervailing duties shall
be levied by the Commission retroactively for the period for which provisional rluty,

ifany, have bcen applied.
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definitive countervailing dury imposed by the Conlnr issiorr prrrsLrant
10 sub-section (2) is higher than a provisional countervailing dut-v, the diffbrcncc
shall not be collccted:
If

a

Provided that whcre a definitive countcrvailing duty is lorver than a
provisional countervailing duty, the duty difference shall be refunded by the
Commission in an expeditious manner.

(4)

Save as provided for in sub-section (3), where the Commission makes
a determination of threat of injury or material retardation but, no injury has yet
occurred, a definitive countervailing duty shall be imposed by the Commission only
from the date ofthe determination ofthreat ofinjury or material retardation and any
cash deposit provided during the period ofapplication ofprovisional countervailing
duty shall be refunded by the Commission in an expeditious manner

(5)

Where the Commission makes a negative final determination any cash
deposit provided during the period ofapplication ofprovisional countervailing duties
shall be refunded by the Commission in an expeditious manner.

(6)

A definitive countervailing dury shallbe imposed by the Commission
on products, which were imported for consumption not more lhan ninety days prior
to the date of application of provisional countervailing duty il the Commission
determines, for an investigated product in question, that injury which is difficulr to
repair, is caused by massive imports in a relatively short period ofa product benefiting
from a countervailable subsidy and the Commission deems it necessary to impose
such duty in order to preclude the recurrence ofsuch injury.

PART XI

DURATION, REVIEWS AND REFT]NDS, AND GENERAL
PROVISIONS

18. Duration of definitive countervailing duty.-Subject to

the
definitive countervailing duty imposed pursuant to this Act
shall remain in force only as long as, and to the extent that, it is necessary to
counteract countervailable subsidies which are causing injury.
provisions ofthis Act,

a

19. Expiry reviews.{1) A definitive countervailing dury shall expire
after five years from its imposition or five years from the date ofthe most recent
review which has covered both subsidisation and injury, unless it is determined in a
review that the expiry would be likely to lead to a continuation or recurrence of
subsidisation and injury. Such an expiry review may be initiated, on an initiative of
the Commission or, upon a request made by or on behalf of domestic producers,
and the measure in question shall remain in force pending the outcome of such
review.
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(2)

An expiry review shall be initiated by the Commission upon ftquest
made by or on behalfofdomestic producers where such request contains suflicient
evidence that the expiry of a measure in question would be likely to result in a
continuation or recurrence ofsubsidisation and injury.

ErylanotiotL-Such

a likelihood may, for example, be indicated by evidence

ofcontinued subsidisation and injury or evidence that the removal ofinjury is partly
or solely due to the existence of measures or eijdence that the circumstanJes of
exporters, or market conditions, are such that they would indicate the likelihood of
fu rther in jurious subsidisation.

'

(3) In carrying out investigations under this seetion, the Commission shall
provide any exporters, importers, an exporting country and domestic producers
with the opportun ity to amplif,, rebut or comment on the matters set out in a review
request and conclusions shall be reached by the Commission with due ar:count
taken of all relevant and duly documented evidence presented in relation to the
question as to whether the expiry ofmeasures would be likely, or unlikely, to lead to
the continuation or recurrence ofsubsidisation and injury.

(4) The Commission shall notifu an impending expiry by a public notice
which shall be published at an appropriate time, as determined by the Comm ission,
in the final year ofthe period ofapplication ofa measure in question and a public
notice announcing the actual expiry ofa measure under this section shall also be
published by the Commission.

20. Interim reviews.-( I ) The need for

continued imposit,on oI

measures under this Act may also be reviewed, rvhere warranted on an initiative ol
the Commission or, provided that a period ofat least twenty-four months has elapsed
since the imposition ofdefinitive countervailing dury, upon a request by any exporter,
importer or by domestic producers or an exporting country which contains sullicient
evidence substantiating the need for such an interim review.

(2) An interim review under sub-section (l) shall be initiated by the
Commission where a request contains sufficient evidence that the continued
imposition ofa measure is no longer necessary to offset countervailable subsidy or
that injury would be unlikely to continue or recur ifa measure were remcved or
varied, or that an existing measure is not, or is no longer, sufficient to counteract
countervailable subsidy which is causing injury:
Provided that the Commission may require an applicant requesting a review
under sub-section (l) to fill in an additional questionnaire provided by it requiring
such information and for such period as the Commission deems necessary before
such review is initiated in which case the review shall be initiated followrng the
receipt by the Commission ofsuch questionnaire duly filled in.
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In carrying out investigations pursuant to this section, the Commission

may, in addition to other factors considered relevant by it, consider whether the
circumstances with regard to subsidisation and injury have changed significantly, or
whether existing measures are achieving the intended results in removing an injury
previously established under section 9.

21. Accelerated reviews.{ I ) Any exporter whose exports are suqject
to a definitive countervailing duty but who was not individually investigated during
an original investigation for reasons other than a refusal to co-operate with the
Commission, shall be entitled, upon xequest, to an accelerated review in order that
the Commission may promptly establish an individual countervailing duty rate for
that exporter provided that such review shall be initiated after domestic producers
have been given an opportunity to comment.

(2) The Commission may require an applicant requesting a review under
sub- section (l) to fill in an additional questionnaire provided by it before such
review is initiated in which case a review under sub-section (l) shall be initiated
following the receipt by the Commission ofsuch questionnaire duly filled in.
22. Refunds.{l) Notwithstanding anything contained in section 19, an
importer may apply to the Commission for refund of duties collected where it is
shown that the amount of countervailable subsidies, on the basis of which duties
were paid, has been either elim inated or reduced to a level which is below the level
ofthe duty in force.
(2) An importer

may submit an application for refund of countervailing
duties collected within any twelve months period to the Commission no later than
sixty days from the e-nd ofsuch period.

(3) An application for refund shall be considered to be duly supported by
evidence only where it contains precise information on the amount of refund of
countervailing duties claimed and all customs documentation relating to the calculation
and payment ofsuch amount and includes evidence, for a representative period, of
the amount ofcountervailable subsidies for any exporter or producer to which the
duty applies:
Provided that, where the importer is not associated with arry exporter or
producer concemed and such information is not immediately available, or where
any exporter or producer is unwilling to release itto an importer, the application for
refund shall contain a statement from the exporter or producer that the amount of
countervailable subsidies has been reduced or elim inated, as specified in this section,
and that the relevant supporting eyidence will be provided to the Commission :

Provided further that where such evidence is not forthcoming from any
exporter or producer within a reasonable period of time, as determined by the
Commission, the application shall be rejected by the Commission.
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(4) The Commission shall detennine whether and to wlrat ext€nt an
application should be granted, or it may decide at any time to initiate an irterim
review, whereupon any information and findings from such review, carried .:ut'in
accordance with the provisions applicable for such review, shalI be used to detemine
whether and to what extent a refund isjustified.

(5)

A refund of countervailing duties under this section shall nornally

take place withintwelve nlonths, and in no circumstances more than eighteen months

after the date on which a request for a refund, duly supported by evidenct:, has
been made by an importer ofa product subject to countervailing duty.

23. General provisions on reviews and refund.-{l) The provisions
of sections I I and 12, excluding those relating to time limits, shallmutatis mutxndis
apply to any review carried out pursuant to sections 19,20 and 2l .

(2)

Any review pursuant to sections 19,20 or 21 shall be carried out by
the Commission expeditiously and shall normally be concluded within twelve months
ofthe date of initiation ofthe review.

(3) Where a review pursuant to section 20 is in progress at the end <rfthe
period ofapplication ofa measure as defined in section 19, the measure shal; also
be investigated under the provisions ofsection 19(4)

In any review or refund investigation carried out pursuant to sections
19 to 22, the Commission shall, provided that circumstances have not changed,
apply the same methodology as in an investigation which led to the duty, with due

account being taken of sections

7,I

and27.

24. Anti-circumvention measures.-(1) Countervailing duties imposed
pursuant to this Act may be extended to imports from third countries, ofthe like
produc! whether slightly modified or not, orto imports ofthe slightly modified like
product from the country subject to measures, or parts thereof, when circumvention
of the measures in force is taking place. Countervailing duties not exceedin 3 the
residual countervailing duty imposed in accordance with section l6 may be extended
to imports from companies benefiting from individual duties in the countries subject
to measures when circumvention of the measures in force is taking p ace.
Circumvention shall be defined as a change in the pattem of trade between third
cduntries and Pakistan or between individual companies in the country subject to
measures by Pakistan, which stems from a practice, process or work for *hich
there is insufficient due cause or economicjustification other than the imposition of
the duty, and where there is evidence of injury or that the remedial effLcts otthe
duty are being undermined in terms ofthe prices or quantities ofthe like product,
and where there is evidence ofsubsidy previously established for the like prorluct,
ifnecessary in accordance with the provisions of this Act.
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(2) The practice, process or work referred to in sub-section (l) includes,
inter alia, the stight rnodification of the product concerned to make it fall under
customs tariff which are normally not subject to the measures, provided that the
modification does not alter its essential characteristics, the consignment of the
product subject to measures via third countries, the re-organisation by exporters or
producers oftheir pattems and channels ofsales in the country subject to measures
in order to eventually have their products exported to Pakistan through producers
benefiting from an individual duty rate lower than that applicable to the products of
the manufacturers, and, in the circumstances indicated in sub-section (3), the assembly

ofparts by an assembly operation in Pakistan or

(3)

a

third country.

An assembly operation in Pakistan or a third country shallbe considered

to circumvent the measures in force where

the,-

(a)

operation started or substantially increased since, orjust prior to, the
initiation of the investigation and the parts concerned are from the
country subject to measures;

(b)

parts constitute sixty percent or more ofthe total value ofthe parts of
the assembled product, except that in no case shall circumvention be

considered to be taking place where the value added to the parts
brought in, during the assembly or completion operation, is greater
than twenty five percent of the manufacturing cost; and

(c)

remedial effects of the duty are being undermined in terms of the
prices or quantities of the assembled like product and there is evidence
ofsubsidy previously established for the like or similar products.

(4) Investigations shallbe initiated pursuant to this section on the initiative
ofthe Commission orat the request ofany interested party on the basis of sufficient
evidence regarding the factors set out in sub-section (l) and (2). Investigations
shall be concluded by the Commission within nine months.
25.

General

provisions.{l)

Countervailing duties, provisional or

definitive, as the case may be, inrposed under this Ordinance

(a)

shall-

take the form of ad valorem or specific duties:
Provided that provisional countervailing shall take the form

of

cash deposits equal to the amount ofa provisionally calculated amount

ofsubsidization;

(b)

be imposed in addition to other impo( duties levied on an investigated
product; and

(c)

be collected in the same manner as customs-duties underthe Customs

Act, 1969 (lV ol'1969)

730

THE CAZETTE OF PAKISTAN, EXTRA., SEPTEMBER

I(],2OI5

TI 'a-m

I

(d)

will not be levied on imports that are to be used as inputs in prrducts
destined solely for exports and are covered under any scheme
exempting customs duty for exports urlder the Customs Act, 1969.

(2)

No product shall be subject to both anti-dumping duties

.

and
countervailing duties, under their respective laws for the time being in force, under
this Act for the purpose of dealing with one and the same situation arising from
dumping or from export subsidization

Providei that sub-section (2) shall not prohibit or prevent, concurrent
investigations ofthe same product under the laws specified therein.

(3)

The decisions regarding imposition of provisional or defiritive

countervailing duties, and notices regarding acceptance ofundertakings or termirrating
an investigation, shall be published by the Commission in a public notice whiclr shall
contain, in particular, and with due regard to the protection ofconfidential infonrration
in accordance with section 29, the names ofexporters, ifpossible, or ofthe countries
involved, a description ofthe product and a summary ofthe facts.and considenrtions
relevant to subsidy and injury determinations and in each case, a copy of th,: said
notice shall be sent to the known interested parties.

(a)

The provisions of sub.section (3) shall apply, mulalis mutandis, to

reviews under this Acl.

(5)

The Commission shall establish and maintain a non-lapseable personal

ledger account in its name for the purpose ofthis Act and all duties and fees payable

under and collected pursuant to this Act shall be held in such account.

(6)

The account established under sub-section (5) shall be maintained
and operated in such manner as may be prescribed.
PART

XII

VERIFICATION VISITS, SAMPLING, NON-COOPERATION,
CONFIDENTIALITY AND DISCLOSURE

26.

Verification visits.{ I ) The Commission may, where it considers it
appropriate, carry out visits to examine the records of importers, exporters, traders,
agents, producers, trade associations and organisations, to

veri!

information pro rided

on subsidisation and injury:

Provided that in the absence ofa proper and timely reply
may not be carried oul.

a

verification visit

Pnnr
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(2)

The Cornmission may carry out investigations in third countries as
required, provided that-

(a)

it obtains consent ofan entity concemed;

(b) it gives notice to a country in question; and
(c) the country in question does not object to an investigation.
(3) As soon as consent of an entity concerned has been obtained the
Commission shall give notice to an exporting country ofthe name and address
thc entity to be visited and the dates agreed.

(4)

of

An entity concemed shall be advised ofthe nature of information to
ofany further information which needs to

be verified during verification visits and
hc provided during srrch visits:

Provided that this shall not preclude the Commission fiom requiring further
information or verifi cation.

27. Sampling.{l) Where the Cornmission

detennines that the number

of complainants, exporters or importers, types of product or transactions is large,
lhe Comln ission rnal lirnitan invest igat ion to-

.

(a)

a reasonable number of parties, products or transactions by using
samples u,hich are statistically valid on the basis of information
available at the tirre ofselection; or

(b)

to the largcst representative volume ofany production, sales or exports
which can reasonably be investigated within the time available.

(2) The selection ofparties, types ofproducts or transactions made under
this section shall rest with tbe Commission :
Provided that preference shall be given by the Commission to choosing a
sample in consultation with, and with the consent of the parties concemed:

Provided further that such parties make themselves known and make
sufficient information available to the Commission, within three weeks of initiation
of an investigation, to enable a representative sample to be chosen.

(3)

In cases where the examination has been limited in accordance with
this section, an individualamount of countervailable subsidisation shall, nevertheless,
be calculated by the Commission for any exporter or producer not initially selected
who submits the necessary information within the time limits provided for in this

Act except where the Commission determines that the number of exporters or
producers is so large that individual examinations would be unduly burdensome and
would prevent completion of an investigation within the applicable time limits.
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Where the Commission has decided to undertake a sample as pr,rl'ided

for in this section and there is a degree of non-cooperation by some or all of the
parties selected which is Iikely to materially affect the outcome ofan investittation,
a ncrv sample may be selected br'lhe Commission:
Provided that if a material degree of non-cooperation persists or there is
insufficient time to select a new sample, the relevant provisions ofsection 23 shall
apply.

28. Non-cooperation,{ I ) Where any interested party refuses rccess
to, orotherwise does not provide, necessary information within the time lirnits pr,rvided
in this Act, or significantly impedes an investigation, provisional or final
determinations, whether affirmative or negative, may be made by the Comn ission
on the basis of the facts available.

(2)

Where the Commission establishes that any interested party has
supplied false or misleading information, such information shall be disregard:d and
use may be made by the Commission of the facts available.

(3)

Where any information submitted by an interested party is not i,leal in
all respects it shall nevertheless not be disregarded by the Commission :

Provided drat the Commission is satisfied that any deficiencies are nt,t such
as to cause undue difficulty in arriving at a reasonably accurate finding and that the
information is appropriately submitted in good time and is verifiable, and tlut the
party has acted to the best of its ability.

(4) If evidence or infonnation

is not accepted by the Commission, a
supplying party shall be informed forthwith ofthe reasons therefore and shall be
granted an opportunity to provide further explanations within such time limit as the
Commission may speciff.

(5) If

determinations, including those regarding the amount of

counterv:ilable subsidies, are based on the provisions ofsub-section (1) inc uding
any infonnation supplied in an application it shall, where practicable and with due
regard to the time limits of an investigation, be checked by the Com-miss on by
reference to information from other independent sources which may be avrLilable
including puhlished price lists, official import statistics and customs retutns, or
information .rbtained from other interested parties during the investigation.

(6)

Ifan interested party does not co-operate, or co-operates only partially
so that relevant information is thereby withheld, the Commission may reach
preliminary aud final determinations, rvhether affirmative or negative, on the basis
of the best inforrnation available.
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to sub-section (2), the Commission shall.

during and aftcr an investigation, keep confidential any information subrnitted to it
and u'hich is entitlcd to such treatmcnt. Such infonnation shall not be discloscd
rvithout specific permission ofthe party subnritting it.
(21 ln lonnation rvhich

(a)

is

by nature confidential, because its disclosure shall be of significant
competitive advantage to acompetitor, or because its disclosure would
have a significantly adverse effect upon a person supplying the
information, or upon

a

person from whom the information was acquired,

or where the Commission determines such information to be of a
confidential nature for any other reason; or

(b)

provided on a confidential baSis by parties to an investigation, shall,
upon good cause shown, be teated as confidential by the Commission.

(3) The following fpes of information shall be deemed to be by nature
contidential, unless the Commission determines that disclosure in a particular case
rvoulcl neither be of significant competitive advaritage to a competitor nor have a
significantly adverse elfect upon a person supplying an information or upon a person
lrom whom such informalion rvas acquired, namely:(a)

btrsiness or trade secrets conceming the nature ofa product, production

processes. operations, production equipment, or machinery;

(b)

inforrnation conceming financial condition ofa compan1,, which is not

publicly available; and

(c)

inforrnation concerning costs, identification of customers, sales,
inventories, shiprnents. or amount or source ofany income, profit, loss
or expenditure related to the manufacture and salq of a product.

(4)

Any party seeking any information to be kept confidential shall request
for the same at the time the information is submitted, along with the reasons
warranting confidentiality. The Commission shall consider such requests
expeditiously and inform the party submitting the information if it determines that
the request for keeping the information confidential is not waranted.

(5) Any party submitting any information with

the request to keep it

confidential shall fumish a non-confidential summary thereof. Such summary may
take the form ofranges or indexation offigures provided in a confidential version,
or marked deletions in text or in such other form as tl'ie Commission may require:
Provided that such non-confidential summary shall permit a reasonable
understanding ofthe substance ofany information submitted in confidence:
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Provided further that the deletion in text shall, unless otherwise allov,ed by
the Commission, only relate to names ofany buyer or supplier.

(6) In exceptional circumstances, parties may indicate that infomration
for which confidentiality is sought is not susceptible of summary, in which :ase a
statement ofthe reasons why summarisation is not possible shall be provided:
Provided that where the Commission concludes that a non-conficiential
summary provided fails to satisry the requirements of sub-section (5), it may
determine that the request for keeping an information confidential is not warranted.

(7) If the Commission finds that a request for keeping an inforrration
confidential is not warranted, and ifthe supplier ofthe infonnation is unwil ing to
make the information public orto authorise the disclosure in generalised or sunmary
form, the Commission shall disregard such information, and retum the inforrration
concemed to the party submitting it.
(8) Save for sub-section (10), notwithstanding anything contained in this
Act or in any other law for the time being in force, any confidential infonnation
received or obtained, directly or indirectly, by the Commission pursuant to or in
connection with an igvestigation shall not be subject to disclosure by the Comntission
to any Ministry, Division, department, agency or instrumentality of the Federal
Govemment or a Provincial Government without the prior permission of thr: party
submitting such confident ial information:

(9) lnformation received

pursuant to this Act shall be used only 1br the
purpose for which it was iequested-

(10) The provisions of

sub-section (8) shall not preclude the supply
information called for by the Appellate Tribunal pursuant to section 33:

of

Provided that the obligation to protect confidential information as provided
for in this Chapter shall, mutatis mutandis, extend to the Appellate Tribunal, subject
to the proviso to sub-section (8).

30. Disclosure.-{

I

) Any applicant, importer and exporter and their

representative association and an exporting country may request disclosure by the
Commission ofthe details underlying the essential facts and considerations on the
basis ofwhich provisional countervailing duties have been imposed:

Provided that requests for such disclosure shall be made in vrriting
immediately following imposition ofprovisional countervailing duties and in any
event no later than fifteen days there ofand a disclosure by the Commission shall
be made in writing as soon as possible thereafter.

P,.\Rr
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may requesl for a final

disclosure by the Commission ofthe essential facts and considerations on the basis
ofrvhich it is intended to recommend imposition ofdefinitive countervailing duties,
or termination of an investigation or proceedings without imposition of duties,
particular attention being paid to disclosure ofany facts or considerations which are
different from those used for any provisional countervailing duties.

(3) Requests for final disclosure shall be addressed to the Commission in
writing and be received, in cases where provisional countervailing duty has been
applied, not later than one month after imposition ofthat duty.
(4)

Where a provisional countervailing duty has not been imposed, parties

shall be provided with an opportunity to request final disclosure within such time
limits as may be determined by the Commission.

(5)

Final disclosure shall be given in writing and shall be made, with due
protection
regard to the
ofconfidential information pursuant to section 29, as soon
as possitrle, and normally, not later than one month prior to a definitive determination.

(6) Where the Commission is not in a position to disclose certain facts or
considerations at that time, these shall be disclosed as soon as possible thereafter.
Disclosure shall not prejudice any subsequent decision which may be taken by the
Commission but where such decision is based on any different facts and
considerations these shall be disclosed as soon as possible.
(7)

Representations which are made after a final disclosure is given, shall
only ifreceived within such period as may be determined
by the Commission in each case, which shall be at least ten days, due consideration
being given to the urgency ofthe matter.
be taken into consideration

31. Relationships

between counteryailing duty measures and
multilateral remedies.-Where an investigated product is made subject to any
countermeasures imposed following recourse to the dispute settlement procedures
provided for in the Agreement on Subsidies and such measures are appropriate to
remove the injury caused by any countervailable subsidies, any countervailing duty
imposed with regard to such product under thisAct shall immediately be terminated
by the Commission.

PARTXIII
APPEAL TO THf, APPELLATE TRIBUNAL

32.

Appeal to the Appellate Tribunal.- ( l) Without prejudice to the provisions
ofAnti-Durnping Law for the time being inforce, thc Appellate Tribunal shall also
exercisejurisdiction under sub-section (2) under this Act.

I
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(2) Any.interested party may prefer an appeal to the Appellate 'ltibunal
against

(a)

the initiation ofan investigation or a preliminary determination, where
it is alleged that it does not satisfy the requirements ofsection .I and

section l3 respectively;

(b)

an affirmative or negative final determination by the Commissron ;

(c)

any final determination pursuant to a review;

(d)

an order of the Commission for termination
section 15; or

of investigation under

(e) a determination ofthe Commission under section 22.
(3) An appeal under clause (a) of sub-section (2) shall be filed rvithin
thirty days ofthe publication ofnotice ofinitiation or notice preliminary detdrmination,
as the case may be.

(4)

The Appellate Tribunal shall handle such an appeal as a priority f,nd
shall issue its decision on the appeal within thirty days ofthe filing ofan appealwith
the Appellate Tribunal.

(5)

The filing ofan appeal under clause (a) ofsub-section (2) shall have
no effect on the Commission's conduct of investigation.

(6) An

appeal under clauses (b) to (e)

of sub-section (2) shall be filed

within forty-five days from the date ofpublication in newspapers ofa public notice
or as the case may be, date of the decision of the Commission of any affirmat;ve or
negative final decision or determination or termination of investigation by the
Commission, and shall be in such form and contain such information as m,ry be
prescribed)

(7)

Such an appeal shall be disposed ofand the decision ofthe App,:llate
Tribunal pronounced, as expeditiously as possible, but no later than forty-five days
from the date ofreceipt ofan appeal compliant with the requirements contained in
this Act, except in extraordinary circumstances and on grounds to be recorded. The
Appellate Tribunal shall hear the appeal from day-to-day.

(8) In examin ing an appeal under sub-section (2), the Appellate Tribunal
may make such fufther inquiry as it may consider necessary, and after giving the
Commission and an appellant an opportunity ofbeing heard, pass such order as it
thinks fit, confirming, altering orannulling
against:

a

determination ofthe Commission app:aled

Provided that in case the Appellate Tribunal decision requires action by the
Commission, it shall rernand the case to the Commission for decision.

Penr
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(9) After examining the appeal, the Appellate Tribunal shall assess the
facts related to the impugned determination of the Commission- The Appellate
Tribunal shall determine whether the establishment ofthe facts ofthe eommission
was proper and whether the Commission's evaluation ofthose facts was unbiased
and objective. The Appellate Tribunal shall base its determination on the official
record maintained by the Commission or any other documents relied upon by the
Commission in reaching the impugned determination.

(10)

Where the Appellate Tribunal determines that the Commission's
establishment ofthe facts was proper and its evaluation was unbiased and objective,
it shall confirm the impugned determination ofthe Commission provided that the
Appellate Tribunal is satisfied that in reaching its determination, the Commission
complied with the relevant provisions ofthisAct.
(1 I ) The decision ofthe Appellate Tribunal shall be in

writing, detailing the
the
issues raised in the appeal and the arguments adopted by
app'ellant and the
Commission. The Appellate Tribunal shall also provide reasons for reaching its
decision with reference to the provisions ofthis Act and the facts of the case.

(12) The Appellate Tribunal shall provide copies of its decision to all the
appellants and respondents including the Commission no later than five days from
the date ofrendering its decision.
(

I3

)

The Appellate Tribunal may,

if it deems necessary, require an appellant

to provide security in such form as may be prescribed. at the time of filing ofan
appeal.

(14)

The decision oftheAppellate Tribunal shallbe appealable in the High
Court. The High Court shall decide the appeal within ninegr days:

Provided that the High Court shall not make an interim order against the
conduct ofinvestigation by the Commission unless the Commission has been given
notice of the application and has had an opportunity ofbeing heard and thd High
Court for reasons to be recorded in writihg, is satisfied that the interim order would
not have the'effect ofprejudicing or interfering with the carqring out ofa public
work or ofotherwise being harmful to the public interest [or State property] or of
impeding the assessment or collection ofpublic revenues:
Provided further that the Appellate Tribunal may, if it thinks fit, accept an
application from any party to an appeal in which the Appellate Tribunal has rendered
its decision, for a clarification ofany ofthe issues raised by the Appellate Tribunal
in its decision:
Provided also that such application shall speci! the precise issue in respect
of which a clarification is sought and give reasons as to why a clarification is
necessary.
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The Appellate Tribunal shall only accept an application unc er the

first

proviso of sub-section (14) if it is satisfied that a material issue discussed in its
decision requires further clarification or elaboration. The party likely to be adversely
affected by such clarification shall also be issued a notice by the Appellatr: Tribunal:
Provided that no such application shall be accepted by lheAppellae Tribunal
later than thirty days of its decision.

(16) The Appellate Tribunal shall perform its functions under this Act in
accordance with such procedures as may be prescribed.

(17) A determination of the Commission shall be given full force and
effect during the pendency ofany appeal ofsuch determination.
( l8) A person duly authorized by any interested party is entitled to appear,
plead and act on behalfofthat interested party before the Appellate Tri:unal.

33. Power of the Appellate Tribunal to call for and examine
record.-The Appellate Tribunal may call for and examine any records of

an

investigation conducted by the Commission and any other information or rlocuments
relied upon by the Commission in reaclring a determination appealed aga inst for the
purpose of sat isfy ing itse lfa5 to the lega lit-v or propriety ofan im pugned det -'rmination
of the Comnrission.

PART XVI

MISCELLANf,OUS

34.

Power to make rules.-( I ) The Federal Governmer t may. in

consultation with the Commission, by notification in the official Gazette, ;rake rules
for carrying out the purposes ofthis Act.

(2) In particular

and without prejudice to the generality of the foregoing
po.wer, such rules may provide for the manner in which any investigati:n may be
conducted, the manner in which an investigated product may be identified, the factors
to which regard shall be had in any such investigation, the manner of ar;sessment,
lely and collection ofany countervailing duty, whether preliminary or definitive, and
for all matters connected with an investigation.

35. Protection to persons
assisting the

(a)

Commission.{l) An

prejudiced in employment because of
employer shall not

-

dismiss an employee, or prejudice an employee in his employment,
because the employee has assisted the Commission in ronnection
with an inquiry or investigation under thisAct; or

Pnnr
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dismiss or threaten to dismiss an employee, or prejudice orthreaten to
pre-iudice an employee in his employmen! because the employee
proposes to assist the Commission in connection with an inquiry or
investigalion under this Act.

(2) For the purposes ofsub-section (l), a person shall be taken to assist
the Commission in connection with an inquiry if the person-

(a)

gives iiltrrmption, whether orally or in writing, or gives documents, to
the Commission in'connection with an inquiry or investigation under
this Act: or

(b)

gives evidence, or produces documents, at an inquiry, investigation or
hearing held under this Act.

36. Public file to be maintained for interested party and

access

thereto.{1)

The Commission shall establish and maintain a file relating to each
investigation or review pursuant to this Act and subject to the requirementto protect
confidential information under section 29. The Commission shallplace in such file-

(a)

all public notices relating to an investigation or review;

(b)

all materials, including questionnaires, responses to questionnaires,
and written communications submitted to the Commission ;

(c)

all other information developed or obtained by the Commission ; and

(d)

any other documents the Commission deems appropriate for disclosure

to an interested party.

(2)

The file to be maintained under sub-section (l) shall be available to
any interested parry for review and copying at the ofhces ofthe Commission, during
such time as the Commission may specifr, throughout the course ofan investigation
or review and any appeal under section 32.

37. Official file to be maintained by the Commission.{1)

The

Commission shall establish and maintain an official file relating to each investigation
or revierv pursuant to this Act and shall place in such file-

(a)

all materials, papers and documents, confidential or otherwise, including
questionnaires, responses to questionnaires, and written communications submitted to or by the Commission in connection with an

investigation or review:

(b)

all documents relating to or setting out any calculations made by the
Commission in connection with an investigation or review;

7
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all internal correspondence or memoranda ofthe Commission rriating
to or in connection rvith an investigation or review that are rele'/ant to
the calculation of dumping margin or determination

ofiqjury including,

any correspondence rvith or between any other Ministry, Di'rision,
department, agency or instrumentality ofthe Federal Govemnrent or
any Provisional Government;

(d)

any other information developed. obtained or relied on by the
Commission in connection with an investigation or review; anrl

(e)

any other document or information that the Commission ,Jeems
appropriate forplacing in the official file.

(2)

The file to be maintained under sub-section (l) shall only be ior the
intemal use ofthe Commission arid fortheAppellate Tribunal in connection with an
appeal under section 32.

38.

Appointment of advisers and consultants.{1) Subject t,r sub-

section (2), the Commission may, employ and pay consultants, agents, technical,

professional and other advisers, including bankers, economists, actraries,
accountants, lawyers and other persons to do any act required to be done in the
exercise of its powers, the performance of its functions or for the better
implementation ofthe purposes ofthis Act.

(2) The decision to employ and the terms and conditions ofemployment
of extemal advisers and consultants pursuant to sub-section (l) shall be made by
the Commission in accordance with such policy guidelines as may be established by
the Federal Govemment, in consultation with the Commission, from time to time.
39.

Removal of difficulty.-The Federal Govemment may fcr the

purpose of removing any difiiculty in relation to any matters under this Act, make
such orders as may appear to it to be necessary for the purpose of removing the

diffculty:
Provided that no such power shall be exercised after the expiry of two
years from the commencement of this Act.

40. Aet to override other laws .-The provisions of this Act shall have
effect notwithstanding anything inconsistent therewith contained in any other law
for the time being in force:
Provided that this provision shall not apply on the National TariffComnrission

Law for the time being inforce.
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THE FIRST SCIIEDULE
[See section 5(6) (a)]

ILLUSTRATIYE LIST OF EXPORT SUBSIDIES
1

context

In this Schedule, unless there is anything repugnant in the subject or

-

(a)

"commereially available" means that the choice between domestic
and imported products is unrestricted and depends only on commercial
considerations;

(b)

"direct taxes" means taxes on wages, profit& interests, rents, royalties,
and all other forms of income, and taxes on the ownership of real
property:

(c)

"cumulative indirect taxes" means indirect taxes which are multistaged taxes levied where there is no mechanism for subsequent
crediting ofthe tax ifgoods or services subject to tax at one stage of
production are used in a succeeding state ofproduction;

(d)

"import charges" means tariffs, duties, and other fiscal charges that
are levied on imports;

(e)

"indirect taxes" lneans sales, excise, tumover, value added, franchisg
stamp, transfer, inventory and equipment taxes, border taxes and all
taxes other than direct taxes and import charges;

(0

"prior-stage indirect taxes" means those indirect taxes levied on goods
or services used directly or indirectly in making a product;

(e)

"remission" oftaxes includes the refund or rebate of taxes; and

(h)

"remission or drawback" includes the
deferral of import charges:

full oi partial exemption or

Provided that deferral may not amount to an export subsidy
where, for example, appropriate interest charges are collected.

2.

The following isan illustrative list ofexport subsidies,

(a)

any provision by a govemment of direct subsidies to a firm or an

namely:-

industry contingent upon export performance;

(b)

currency retention schemes or any similar practices which involve a
bonus on exports;
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internal transport and freight charges on export shipments, provid< d
or mandated by a govemment, on terms more favourable than fi>r
domestic shipments;

(d)

any provision by a govemment or its agencies either directly or indirectly

through government-mandated schemes, of imported or domestic
products or services for use in the production ofexported goods, ('n

'

(e)

term

s

or cond itions more favourable than for prov

is

ion of like or direct ly

competitive products or sen,ices for use in the production ofgoorls
for domestic consumption, if, in the case of products, such terms ,)r
conditions are more favourable than thosdcommerc ially available t,n
world markets to their exporters;
any full or partialexemption, remission, or deferral specifically relak:d

to exports, of direct taxes or social welfare charges paid or payable
by industrial or commercial enterprises;

(0

(g)

any allowance of special deductions directly related to exports ,rr
export performance, over and above those granted in respect,rf
production for domestic consumption, in calculation of the base <,n
which direct taxes are charged;

oftle production and distribution
of exported products, of indirect taxes in excess of those levied in
respect ofproduction and distribution oflike products when sold f:r
any exemption orremission, in respect

domestic consumption;

(h)

any exemption, remission or deferral ofprior-stage cumulative indirect
taxes on goods or services used in the production ofexported products
in excess ofany exemption, remission or deferral of like prior-sta13e
cumulative indirect taxes on goods or services used in the production

of like

products when sold for domestic consumption; provided,

however, that prior-stage cumulativ€ indirect taxes may be exempted,
remitted or deferred on exported products even when not exempted,

remittqd or deferred on like products when sold for domeslic
consurnption, if any prior-stage cumulative indirect taxes are levi,-'d
on inputs that are consumed in the production ofan exported product
making normal allowance for waste. This clause shall be interpretcd
in accordance with the guidelines on consumption of inputs in a
production process contained in the Second Schedule. For the
avoidarce of doubt, the provisions of this clause shall not apply to
value-added tax systems and border-tar adjustment in lieu thererf
and the provisions ofclause (glshall exclusively cover issues relatirrg
to excessive remission ofvalue-added taxes:
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THE THIRD SCHEDULE
[See the First Schedule and Second Schedule]

GUIDELINES IN THE DETERMINATION OF SUBSTITUTION
DRAWBACK SYSTEMS AS EXPORT SUBSIDIES

l.

Drawback systems can allow for refund or drawback of import

charges on inputs rvhich are consumed in a production process ofanother product
and where export of this latter product contaills domestic inputs having the same
quality and characteristics as those submitted for imported inputi. Pursuantto clause
(i) of para 2 ofthe First Schedule, substitution drawback systems can constitute an
export subsidy to the extent that they result in an excess drawback of import charges

levied initially on imported inputs for which drawback is being claimed.

2.

In examining any substitution drawback system as part of

(a)

clause

an
investigation the Commission shall normally proceed on the following basis, namely:-

(i) of para 2 ofthe First Schedule stipulates that home market
inputs may be .substituted for.imported inpus in the production ofa
product for export provided such inputs are equal in quantity to, and
have same quality and characteristics as, imported inputs being
substituted. The existence of a verification system or procedure is
important because it enables the govemment ofan exporting country
to ensure and demonstrate that the quantity of inputs for which
drawback is claimed does not exceed the quantity of similar products
exported, in whatever form, and that there is no drawback of import
charges in excess of those originally levied on imported inputs in
question;

(b)

it is alleged that a substitution drawback system conveys a
subsidy, the Commission shall normally first proceed to determine
whether tlre govemment of an exporting country has in place and
applies a verification system or procedure. Where such a system or
procedure is determined to be applied, the Commission shall normally
then examine the verifiqation procedures to see whether they are
reasonable and effective for the purpose intended, and based on
generally accepted commercial practices in the country ofexport. To
the extent that any procedures are determined to meet this test and
are effectively applied, no subsidy will be presumed to exist. It may
be deemed necessary by the Commission to carq/ out, in accordance
with section 26, certain practical tests in orderto verify information or
where

to satisry itself that verification procedures are being effectively
applied;

Pen.I
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and in what amounts. Where such a system or procedure is determined
to be applied, the Comrnission shall normally then examine the ;ystem
or procedure to see whether it is reasonable and effective lor the

purpose intended, and based on generally accepted comnlercial
practices in the country of export. The Commission may deem it
necessary to carry out, in accordance with section 26, certain plactical
tests in order to verifo information or to satisfu itselfthat the ;ystem
or procedure is being effectively applied;

(b)

(c)

where there is no such. system or procedure, or where it is not
reasonable, or where it is instituted and considered reasonabl: but is
found not to be applied or not to be applied effectively, a further
examination by an expodng country based on the actual inputs ir volved
will normally need to be carried out in the context of deter,nining
whether an excess payment occurred. If the Commission dr:gms it
necessary, a further examination may be carried out in acccrdance
with clause (a) of this para;
the Commission must normally treat inputs as physically incorporaGd
if such inputs are used in the production process and are ph1'sically
present in a product exported, and an input need not be prescnt in a

final product in the same form in which it entered the prorluction
process:

(d)

in determining the amount ofa particular input that is consumed in the

production ofan exported producg a "normal allowance for waste"
must normally be taken into account by the Commission, and such
waste must normally be treated as consumed in the producticn ofan
exported product. The term "waste" refers to that portion of: given
input which does not serve an independent function in the pro,Juction
process, is not consumed in the production ofan exported product, for
reasons such as inefficiencies, and is not recovered, used or sold by
the same manufacturer; and

(e)

the Commission's determination of whether the claimed all,rwance
for waste is "normal" shall normally take into account the proJuction
process, the average experience ofan industry in the country o{ export,
and other technical factors, as appropriate. The Commissi<,n shall
bear in mind that an important question is whether the autho:ities in
an exporting country have reasonably calculated the amount o fwaste,
when such an amount is intended to be included in a tax cr duty
rebate or remission.
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THE SECOND SCHEDULE
(See the First Schedule)

GUIDELINES ON CONSUMPTION OF INPUTS IN THE
PRODUCTION PROCESS

l.

For the purposes ofthis Schedule "inputs consumed in the production
process" means inputs physically incorporated, energy, fuels and oil used in a
production process and catalysts which are consumed in the course oftheir use to

obtain an exported product.

2.

Indirect tax rebate schemes can allow for exemption, iemission or
defenal ofprior-stage cumulative indirect taxes lwied on inputs that are consumed
in the production of an exported product making normal allowance for waste.
Similarly, drawback sihemes can allow for the remission or drawback of import
charges levied on inputs that are consumed in the production ofan exported product
making normal allowance for waste

3.

The illushative list of export subsidies in the First Schedule makes
reference to the term "inputs that are consumed in the production ofthe exported
product" in clauses (h) and (i) of para 2 thereof. Pursuant to clause (h) ofpara 2 of
the First Schedule, indirect tax rebate schemes can constitute an export subsidy to
the extent that they result in exemption, remission or deferral ofprior-stage cumulative
indirect taxes in excess of the amount ofsuch taxes actually levied on inputs that
are consumed jn the production of an exported product. Pursuant to clause (i) of
para 2 ofthe First Schedule, drawback schemes can constitute an export subsidy to
the extent that they result in a remission or dlawback of import charges in excess
ofthose actually levied on inpus that are corisumed in the production ofan exported
product. Both the said clausbs stipulate that normal allowance for waste must be
made in findings regarding cgnsumption ofinputs in the production ofan exported
product. Clause (i) pf para 2 of the First Schedule also provides for substitution,
rvhere appropriate.

4.

In examining whether inputs are consumed in the production ofan
exported producg as part ofa countervailing duty investigation pursuant to this Acg
the Commission should normally proceed on the following basis, namely:-

(a)

where it is alleged that an indirect tax rebate scheme, or a drawback
scheme, conveys a subsidy by reason of over-rebate or excess
drawback of indirect taxes or import charges on inputs consumed in

the production of an investigated product, the Commission shall
normally first determine whether the government of an exporting
country has in place and applies a system or procedure to confirm
which inputs are consumed in the production ofan exported product
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any rem ission or drawback ofimport charges in excess ofthose levied
on imported inputs that are consumed in the production ofan exporled

product, making normal allowance for waste; prqyided, howeveq .hat
in particular cases a firm may use a quantity of home market inl,uts
equal to, and having th€ same quality and characteristics as, the
imported inputs as a substitute for them in order to benefit from this
provision if the import and the corresponding export operations Loth
occur within a reasonable time period, not to exceed two years. l'his

clause shall be interpreted in accordance with the guidelines on
consumption of inputs in the production process contained in the Sec:nd
Schedule and the guidelines in the determination of substitulion
drawback systems as export subsidies contained in the Third Sched:le;

()

any provision byagovemmentor, special institutions controlled bya
government, ofexport credit guarantee or insurance programmes, of

insurance or guarantee programmes against increases in the cost of
exported products or ofexchange risk programmes, at premium rirtes

which are inadequate to cover long- term operating costs and lo:,ses

ofthe programme5;

(k)

uny grant by a govemment or special institutions controlled b;,or
acting under the authority ofa govemment, or both, ofexport credits
at rates below those which they actually have to pay for the fundr; so
employed or, would have to pay if they borrowed on intemati(,nal
capital markets in-order to obtain funds of the same maturity and
other cred it terms and denoir inated in the same currency as an export
credit or, the payment by them ofall or part of the costs incurrec by
exporters or financial instituiions in obtaining credits, insofar as they
are used to secure a material advantage in the field of export cr,3dit
terms. Provided, however, that ifa country which is a member o{ the
WTO is a party to an intemational undertaking on official export credits
to which at least twelve original such members are parties as of the
first day of January, 1979, 6r, a successor undertaking which has
been adopted by those original members, or if in practice a country
which is member of the WTO applies the interest rates provisions of

the relevant undertaking, an export credit practice which is in
conformity with those provisions shall not be considered an exlrort
subsidy; and

(l)

any other charge onapublic account constituting an export subsidy in
the sense of Article XVI of the General Agreement on Tariffs and

Trade, 1994.
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(c) where there are no verification procedures, or where they are not
reasonable, or where such procedures are instituted and considdred
reasonable but are found not be actually applied or not be applied
effectively, there may be a subsidy. In such cases, further examination
by an exporting country based on actual transactions involved would
need to be carried out to determine whether an excess payment
occurred. If the Commission deems it necessary, a further exam ination
may be carried out in accordance with clause (b); and

(d)

the existence of a substitution drawback provision under which
exporters are allowed to select particular import shipments on which
drawback is claimed shall not of iself be considered by the Commission
to convey a subsidy.

3.' An excess drawback ofimport charges within the meaning ofclause
(i) ofpara 2 ofthe First Schedule, would be deemed to exist where a government
paid interest on any monies refunded under its drawback schemes, to the extent
an interest actually paid or payable.

of

MOHAMMAD RIAZ,
Secretary.
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